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INTRODUCTION 

 “Circumstances,” State Appellees point out, “have changed.”1  State Br. 1.  

Indeed they have, and it was Appellee Na’i Aupuni who changed them.  Two 

weeks after an unfavorable ruling by the U.S. Supreme Court, which enjoined the 

counting of ballots and the certifying of winners in delegate elections using the 

Roll, Na’i Aupuni announced that it would terminate those elections and instead 

allow every candidate who was running for the position of delegate to attend the 

planned convention.  That convention started on February 1, 2016, and is now 

scheduled to run for an abbreviated period of four weeks.  All Appellees maintain 

that Na’i Aupuni’s actions moot this appeal.  Appellees are wrong. 

 The “nation-building” project imagined by Appellees always has been a 

multi-part process, consisting of an enabling statute, the creation by the State of a 

race-based enrollment list, an election of delegates, the holding of a convention, 

the drafting of “governance documents,” and a ratification referendum regarding 

such documents (and then, presumably, the submission of the results to the DOI).  

Delegates are meeting now, and a ratification referendum is the next step.  That 

referendum will use the same Roll that Appellees tried to use to elect delegates.  It 

is undisputed that registration for the Roll was restricted on the basis of race, and, 

                                                            
1  Appellants adopt here all of the abbreviations and terms defined in their opening 
brief at page 3, footnote 1. 
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for those registering online, on the basis of viewpoint.  Accordingly, Appellants’ 

request for a preliminary injunction of the ratification referendum is not moot.   

 In the alternative, an exception to the mootness doctrine puts the burden 

squarely on Appellees to show that it is “absolutely clear” that their 

unconstitutional behavior will not recur.  Because their intention to hold a 

ratification referendum is so well documented, because such an election is a 

requirement under the DOI’s proposed rules regarding recognition of a Native 

Hawaiian entity, and because Appellees frankly admit that such a vote is 

“possible,” they can never meet this burden.  As a result, this exception affords an 

unassailable, alternative ground for finding that Appellants’ request for a 

preliminary injunction is not moot. 

 Appellees are wrong when they argue that Appellants have “changed” the 

relief they are seeking.  As set forth in greater detail herein, Appellants have 

always objected to the use of the Roll for any purpose, including a ratification vote.  

Naturally, at different times this litigation has focused on whatever was the most 

current stage of the larger process at issue.  In the district court, the immediate 

concern was the delegate election that was to commence within a few days, and at 

that time it would have made no sense to focus on any elections further on.  By the 

time of their opening brief, Appellants were concerned that Na’i Aupuni’s 

supposed termination of the delegate election, and the seating of all delegate 
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candidates, actually was a means of completing that election in another way, by a 

process where “all candidates were effectively declared winners.”  Opening Br. 21.  

Appellants’ motion to the Supreme Court for a finding of contempt on that basis 

was denied on January 19, 2016.2  Because the next step in the process planned by 

Appellees is a ratification election concerning any documents coming out of the 

convention, it is appropriate now for Appellants to seek to enjoin that referendum 

on all the same grounds that applied to the election of delegates. 

 In fact, Appellants only have altered their focus during this appeal as 

necessary to respond to Appellees’ ongoing campaign – in evidence throughout 

this litigation – to change the facts on the ground so as to curtail Appellants’ ability 

to respond, and otherwise to insulate Appellees’ actions from effective judicial 

review.  To begin with, Na’i Aupuni first announced the election of delegates to 

the convention on July 5, 2015, a mere four months before that election was 

                                                            
2  To be clear, Appellants never objected to a Native Hawaiian convention as such, 
but only to any process that populated such a convention by using the race-based 
Roll.  Thus, State Appellees tactically mischaracterized Appellants’ position when 
they asserted, based on little more than their own selective underscoring of words 
in Appellants’ brief, that Appellants “have modified their request to stop activities 
related to a convention.”  State Br. 12.  OHA more correctly described the 
argument made to the Supreme Court when it stated that Appellants “assert[] that 
canceling the election and inviting all the candidates to [the convention] violates 
the Supreme Court’s order barring appellees from counting ballots or certifying 
election results.”  OHA Br. 13. 
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scheduled to begin.  ER 236, ER 227. 3  That allowed potential litigants a very 

short time to organize, to file a complaint, and to pursue a motion for preliminary 

relief, let alone to prosecute an appeal from a denial of such a motion.  In a 

moment of candor, Na’i Aupuni revealed that that was exactly why it chose an 

accelerated schedule.  In answer to the question, “Why is this process moving 

ahead on its current timetable as opposed to a longer timetable?,” Na’i Aupuni 

explained: 

 After careful consideration of a longer timetable, Na‘i Aupuni 
does not believe delaying this process will improve the outcome as 
there will always be people seeking to delay the election of delegates 
and convening an ‘Aha or merely stopping them from proceeding 
altogether. 
 Na‘i Aupuni wants to keep to the current timetable to reduce 
the risk that the process may be stopped.4 
 

 Its response to the Supreme Court’s December 2, 2015, injunction, in which 

Na’i Aupuni cancelled the delegate election but invited all candidates to attend the 

                                                            
3  Given this deliberately shortened timetable, one of the more galling ironies of 
OHA’s position is its assertion that Appellants delayed in bringing this lawsuit.  
OHA Br. 28.  OHA fails to inform the Court that Na’i Aupuni did not announce 
the election timetable until July 2015.  Appellants could not have sought to enjoin 
an election that had not yet been scheduled.  That is why the district court correctly 
rejected this very argument.  ER 63 (“Suit was filed within five weeks of when the 
election schedule was first reported.  Plaintiffs could not have sued to enjoin an 
election that was not scheduled.  Thus, at least as to claims regarding the election 
itself, the timing of the suit does not affect the equities.”); see also ER 93. 
 
4  Although this document was removed from Na’i Aupuni’s website following 
Supreme Court briefing, it may be found in the internet archives at 
https://web.archive.org/web/20151009122236/http://www.naiaupuni.org/faq.html. 
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convention, showed the same kind of thinking.  This action successfully revived 

the process that the Supreme Court’s injunction had stalled.  The convention can 

proceed.  (It is still guaranteed to be racially exclusive, moreover, as candidates to 

the convention could only be nominated from those on the Roll.  ER 242.)  The 

shortened time frame for the convention of four weeks gives Appellants less time 

to prepare to move for emergency relief in the event Appellees call for a 

ratification referendum at the end of February.  And while Appellants scramble to 

respond, Appellees can blithely suggest that Appellants are asking for different 

relief, that they have not moved as quickly as they should have to obtain it, and 

that they should start over at the district court, or even with a new complaint.  

Appellants’ fundamental, constitutional rights should not be made hostage to this 

kind of game. 

 As set forth herein, Appellants claims are not moot.  Further, for the reasons 

set forth below and in Appellants’ opening brief, they are entitled to an injunction 

on the merits.  

I. THIS APPEAL IS NOT MOOT. 
 
 A. THIS APPEAL IS NOT MOOT BECAUSE APPELLEES  
  INTEND TO HOLD A RATIFICATION REFERENDUM  
  USING THE RACE-BASED ROLL THAT IS THE SUBJECT  
  OF THIS LAWSUIT. 
 
 From the time Appellees commenced their project of creating a Native 

Hawaiian governing entity, it had always been envisioned that the race-based, 
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viewpoint-restricted registration Roll would be utilized in two different elections.  

The first was to be an election of delegates to a planned constitutional convention.  

It is this election that Appellee Na’i Aupuni claims to have cancelled permanently.   

 The second election, however, was a ratification referendum, in which any 

“governance documents” created at the convention would be approved by voters 

from the very same Roll.  Appellees have not announced any intention to cancel 

this second election.  Indeed, their opening briefs explicitly acknowledge – and 

seek to distinguish and defend – the possibility of holding such a ratification vote.  

The Roll that will be used for that vote has all of the constitutional and statutory 

infirmities identified in Appellants’ complaint, including overt racial 

discrimination and viewpoint qualification.  Accordingly, Appellants’ request to 

preliminarily enjoin the use of that Roll is not moot. 

 Appellees have always openly acknowledged their intention to hold a 

ratification referendum.  Dr. Asam, President of Na’i Aupuni, explained that the 

“path to a possible reorganized Hawaiian government” had “three parts: an 

election, a convention . . . and a possible ratification vote” of whatever the 

convention decides.  ER 242.  In his declaration to the district court, Dr. Asam 

confirmed that Na’i Aupuni “intends to proceed with and support a ratification 
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vote of any governing document that the delegates may propose.”  ER 202.5  The 

purpose of Na’i Aupuni, set forth in the first section of its own bylaws, is to assist 

with “an election of delegates, 'Aha and ratification vote for the purpose of self-

determination.”  ER 174.  The Grant Agreement with OHA defines the “Scope of 

Services” as “the use of the grant [by Na’i Aupuni] so it may facilitate an election 

of delegates, election and referendum monitoring, a governance 'Aha, and a 

referendum to ratify any recommendation of the delegates.”  ER 207.  A 

prospective ratification referendum is also referred to in the Letter Agreement (ER 

203-04), the Fiscal Sponsorship Agreement (ER 211-12, 216), and the agreement 

with Election America, Inc. (ER 224).  It also was discussed at OHA board 

meetings (ER 155, 158).  

 Moreover, Dr. Asam confirmed that any ratification vote would be restricted 

to those on the race-based and viewpoint-qualified Roll.  “If the convention 

recommends a reorganized [Hawaiian] government, then a ratification or 

referendum vote will be held.  That vote will be open to those who are registered 

on the Native Hawaiian Roll Commission’s enrollment list.”  ER 242.  That 

restriction is consistent with regulations proposed by the Department of the Interior 

                                                            
5  While Dr. Asam’s declaration suggested that a referendum will be held in June 
2016, the then-operative assumption was that the convention would extend at least 
to April 2016.  ER 202.  The current convention, by contrast, is scheduled to run 
for only four weeks in February 2016.  See Dkt. Entry 47-2 (first page); 
http://www.naiaupuni.org/docs/NewsRelease-
NaiAupuniTerminatesElectionProcess-121515.pdf.   
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(“DOI”) that mandate a “ratification referendum” for any governing documents 

created by the “Native Hawaiian community.”  ER 138 (43 C.F.R. § 50.14).  

 From the inception of this lawsuit, Appellants have challenged the use of the 

Roll for any purpose.  In their complaint, Appellants requested that the court 

1.  Issue a declaratory judgment finding that the registration 
procedures relating to the Roll violate the U.S. Constitution and 
federal law, as set forth above; 
2. Issue preliminary and permanent relief enjoining the defendants 
from requiring prospective applicants for any voter roll to confirm 
Declaration One, Declaration Two, or Declaration Three, or to verify 
their ancestry; 
3. Issue preliminary and permanent relief enjoining the use of the 
Roll that has been developed using these procedures, and the calling, 
holding, or certifying of any election utilizing the Roll; . . . 
 

ER 282-83 (emphasis added).  Their motion for a preliminary injunction requested 

the same relief: “Specifically, Plaintiffs seek the preliminary relief of an Order 

preventing [Defendants] from undertaking certain voter registration activities and 

from calling or holding racially-exclusive elections for Native Hawaiians, as 

explained in Plaintiffs’ Complaint.”  Appellants’ Further Excerpts of Record 

(“FER”) 16 (citing Prayer for Relief).   

 In their memorandum in support of that motion, Appellants explicitly 

recognized that the election of delegates was part of a larger process, which 

included an ultimate referendum vote.  Appellants defined this process as follows: 

The term “registration/election/convention process” will be used in 
this memorandum to refer to all of the activities that are being taken to 
implement Act 195, which include the registration of Native 
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Hawaiians on the Roll, the holding of an election to select delegates to 
the constitutional convention, the holding of the convention, and the 
holding of a referendum election to approve or disapprove the 
recommendations of the convention. 
 

FER 7 n.1 (emphasis added), FER 8-13.  Further, Appellants’ reply memorandum 

in the district court referred to the representations of Appellees OHA and Na’i 

Aupuni to show such a referendum was anticipated:  

And the November 2015 delegate election will not be the last time 
that this raced-based and viewpoint-qualified Roll is used.  OHA 
notes that “[i]f the delegates decide to create a constitution, Na’i 
Aupuni intends to conduct a referendum on whether it should be 
ratified.”   
 

FER 3-4, citing NA Supp. ER 17, citing ER 202.  Appellants’ reply brief in the 

district court also referred to the “registration/delegate election/convention/ 

referendum process,” and noted that private institutions, which Na’i Aupuni claims 

to be, “do not conduct voter registration, hold elections for delegates to 

constitutional conventions, or hold referenda on proposed constitutions.”  FER 5 

(emphasis added).   

 In short, Appellants have always sought an injunction preventing the use of 

the Roll for any electoral purpose, including a ratification referendum.  The fact the 

prior election concerned delegates while the planned election concerns ratification 

is irrelevant.  This Court “recently reiterated that ‘[t]he question is not whether the 

precise relief sought at the time [] the application for an injunction was filed is still 

available.  The question is whether there can be any effective relief.’”  Amerco v. 
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NLRB, 458 F.3d 883, 886 (9th Cir. 2006) (citation omitted).  Because this Court 

can still grant Appellants “effective relief” by enjoining the ratification 

referendum, this appeal is not moot.   

 In its opening brief, OHA admits that “[i]n the event that the Na‘i Aupuni 

meeting results in a proposed Native Hawaiian self-governing document, it is 

possible that Na‘i Aupuni or some other organization could organize another 

election, this time for the discrete purpose of ratifying that document.”  OHA Br. 

26.  Its coy reference to “some other organization” anticipates OHA’s larger point, 

which is that the “contours of such an election (if any) are presently unknown” and 

that it is but a “speculative possibility.”  Id.  This ingenuous assertion simply 

ignores the fact that holding just such a ratification referendum has been Na’i 

Aupuni’s stated goal all along, as reflected by its own bylaws; by the terms of 

several contracts it has made, including one with the New York contractor it has 

hired to conduct the election; and by the public statements of its own president, 

including testimony he submitted to the district court.   

 Far from being a speculative event, the ratification referendum is instead an 

avowed objective that Appellees are actively striving to achieve now.  Once the 

delegates approve a governing document, moreover, a ratification referendum 

could take place at any time.  The original plan was to hold a referendum vote two 

months after the end of the convention (ER 202, 242).  If the current convention 
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runs through the end of February, that would mean that the referendum would 

occur sometime in April 2016.  However, Na’i Aupuni could decide to hold that 

election even sooner – and may well do so given its demonstrated propensity to 

accelerate events for the sake of an advantage in litigation.  An injunction 

preventing that ratification referendum is warranted now. 

 State Appellees argue that a ratification vote “would involve completely 

different subject matter (ratification of a proposal rather than selection of 

delegates),” and that it “would not be the ‘same controversy’ as the now-cancelled 

election to seat delegates.”  State Br. 10-11.  However, despite the fact that the 

ballot would pose different questions, the elections do not differ in any material 

respect.  The ratification referendum, like the election of convention delegates, will 

be limited to the same group of voters who are on the Roll developed by the Native 

Hawaiian Roll Commission.  It is undisputed that registration for that Roll was 

restricted to those who could both claim and verify their Native Hawaiian ancestry.  

It is undisputed that about 38% of those on that Roll registered via a website that 

required that they affirm the unrelinquished sovereignty of the Native Hawaiian 

people.  It is undisputed that almost all of the rest of those on that Roll were 

registered without their knowledge by being transferred from other government 

lists of Native Hawaiians.  The two elections, moreover, concern the very same 

project of establishing a Native Hawaiian governing entity.   

  Case: 15-17134, 02/19/2016, ID: 9871145, DktEntry: 84, Page 15 of 34



12 
 

 Appellants always have sought to enjoin a ratification vote, and do not need 

to add a single allegation to the complaint or change any of the arguments in their 

prior memoranda to seek such relief.  Thus, this appeal is not moot.  

B. EXCEPTIONS TO THE MOOTNESS DOCTRINE APPLY 
HERE, BECAUSE APPELLEES ARE LIKELY TO HOLD A 
RATIFICATION REFERENDUM USING THE ROLL. 

 
 Even if this Court were to determine that Appellants have not previously 

asked for the relief they seek now, and that they could not obtain “effective relief” 

regarding what they have sought, two exceptions to the mootness doctrine apply 

here.  In particular, given that Na’i Aupuni voluntarily chose to terminate the last 

election using the Roll, the doctrine of “voluntary cessation” applies.  Under that 

doctrine, it is Appellees’ burden to show that it is “absolutely clear” that the 

Appellants will not suffer the same injury by having the Roll used for another 

election.  In light of Appellees’ dedication to precisely this goal in the form of a 

ratification election using the Roll, they can never meet this burden.6 

                                                            
6  Appellees have commented that Appellants made few arguments concerning 
mootness.  Na’i Aupuni Br. 17 (citing Appellants’ “only statement regarding 
mootness” and “scant” argument), State Br. 10 (“no effort” to show an exception to 
mootness, and “only in a footnote”), OHA Br. 27 n.8 (claiming Appellants 
“pointedly” did not raise voluntary cessation).  Of course, while they were free to 
anticipate defenses, Appellants were not obligated to say anything at all on the 
issue of mootness.  They said all they needed to say on jurisdiction in their 
Jurisdictional Statement.  Opening Br. 2-3.  It was Appellees’ obligation to assert a 
defense of mootness – as they recognized by raising the issue in their own 
jurisdictional statements.  See Alicea-Hernandez v. Catholic Bishop of Chicago, 
320 F.3d 698, 701 (7th Cir. 2003) (appellants did not waive issue regarding 
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 “It is well settled that ‘a defendant’s voluntary cessation of a challenged 

practice does not deprive a federal court of its power to determine the legality of 

that practice.’”  Friends of the Earth, Inc. v. Laidlaw Environmental Services 

(TOC), Inc., 528 U.S. 167, 189 (2000), quoting City of Mesquite v. Aladdin’s 

Castle, Inc., 455 U.S. 283, 289 (1982).  “[I]f it did, the courts would be compelled 

to leave ‘[the] defendant . . . free to return to his old ways.’”  City of Mesquite, 455 

U.S. at 289 n. 10, quoting United States v. W. T. Grant Co., 345 U.S. 629, 632 

(1953).  “This, together with a public interest in having the legality of the practices 

settled, militates against a mootness conclusion.”  W.T. Grant, 345 U.S. at 632.  

Further, courts should be skeptical where a defendant’s voluntary cessation of 

conduct thwarts judicial review.  See Knox v. Service Employees Intern. Union, 

Local 1000, 132 S. Ct. 2277, 2287 (2012) (“post-certiorari maneuvers designed to 

insulate a decision from review by this Court must be viewed with a critical eye.”); 

City of Erie v. Pap’s A. M., 529 U.S. 277, 288 (2000) (“Our interest in preventing 

litigants from attempting to manipulate the Court’s jurisdiction to insulate a 

favorable decision from review further counsels against a finding of mootness 

here.”). 

                                                                                                                                                                                                

subject-matter jurisdiction by omitting it from opening brief, because “[w]e do not 
require an appellant to anticipate and preemptively address all defenses that an 
appellee might raise.”). 
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 Accordingly, “the standard we have announced for determining whether a 

case has been mooted by the defendant’s voluntary conduct is stringent: ‘A case 

might become moot if subsequent events made it absolutely clear that the allegedly 

wrongful behavior could not reasonably be expected to recur.’”  Friends of the 

Earth, Inc., 528 U.S. at 189, quoting United States v. Concentrated Phosphate 

Export Assn., Inc., 393 U.S. 199, 203 (1968) (emphasis added).  “The ‘heavy 

burden of persuading’ the court that the challenged conduct cannot reasonably be 

expected to start up again lies with the party asserting mootness.”  Id. 

 Appellees simply cannot make the required showing.  Admitting that such a 

ratification election “is possible” (OHA Br. 26), or even just admitting that it “may 

or may not take place” (State Br. 10), means that Appellees simply cannot make 

the required showing that it is “absolutely clear” that it will not take place.  Indeed, 

given Dr. Asam’s statement to the district court that Na’i Aupuni “intends to 

proceed with and support a ratification vote of any governing document that the 

delegates may propose” (ER 202), and given the ratification referendum’s 

ubiquitous appearance in Na’i Aupuni’s bylaws and contracts (ER 174, 203-04, 

207, 211-12, 216, 224), it is indisputable that a ratification vote is at least possible, 

if not (as Appellants maintain) highly likely.  Under the voluntary cessation 

exception to the mootness doctrine, this appeal is not moot.  
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 Rosemere Neighborhood Ass’n v. U.S. Environmental Protection Agency, 

581 F.3d 1169 (9th Cir. 2009) is instructive.  In that case, a non-profit challenged 

the EPA’s failure to timely consider an administrative complaint filed with its 

Office of Civil Rights.  After a lawsuit was commenced, the Office of Civil Rights 

commenced an investigation of the complaint, and the EPA moved to dismiss on 

grounds of mootness.  Id. at 1171-72.  In rejecting this claim under the voluntary 

cessation doctrine, this Court noted that it was “intent on ensuring that ‘the 

government cannot escape the pitfalls of litigation by simply giving in to a 

plaintiff’s individual claim without renouncing the challenged policy, at least 

where there is a reasonable chance of the dispute arising again between the 

government and the same plaintiff.’”  Id. at 1175 (citation omitted).  Here, 

Appellees, and Na’i Aupuni in particular, have not only failed to renounce the 

“challenged policy” of using the Roll for elections, they are actively pursuing just 

such an election. 

 Finally, this appeal is not moot even under the more forgiving exception to 

the mootness doctrine that applies where an event is “capable of repetition while 

evading review.”  “A case falls within this exception where: (1) the challenged 

action was too short in duration to be fully litigated prior to its cessation or 

expiration; and (2) there is a reasonable expectation that the same complaining 

party will be subjected to the same action again.”   Porter v. Jones, 319 F.3d 483, 
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489-90 (9th Cir. 2003) (citation omitted).  “Election cases often fall within this 

exception, because the inherently brief duration of an election is almost invariably 

too short to enable full litigation on the merits.”  Id. at 490 (citation omitted).  The 

second prong is satisfied by a “reasonable expectation” or a “demonstrated 

probability” that “the same controversy will recur involving the same complaining 

party.”  FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 463 (2007) (internal 

quotation marks and citation omitted).  “[T]he same controversy [is] sufficiently 

likely to recur when a party has a reasonable expectation that it ‘will again be 

subjected to the alleged illegality . . .’”  Id. (citation omitted). 

 Appellants barely had time to obtain an injunction of the delegate election 

pending appeal, which election Na’i Aupuni promptly cancelled.  Appellants’ 

ability to seek an injunction of the ratification referendum, which may take place in 

just a few weeks, is similarly compromised.  Further, for all the reasons discussed 

above, it is likely that the same complaining parties, the Appellants, will be subject 

to an election conducted using the Roll so as to violate their constitutional and 

statutory rights.  Accordingly, this exception applies as well. 
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II. IT IS INDISPUTABLY CLEAR THAT APPELLANTS ARE 
ENTITLED TO A PRELIMINARY INJUNCTION. 
 
A. IT IS INDISPUTABLY CLEAR THAT NA’I AUPUNI IS A 
 STATE ACTOR FOR THE PURPOSES OF THE 
 CHALLENGED ELECTIONS. 
 

 On December 2, 2015, the Supreme Court enjoined the counting of ballots 

and the certifying of winners in the delegate election then underway pending the 

outcome of this appeal.  ER 1.  To grant such an “extraordinary remedy” under the 

All Writs Act, 28 U.S.C. § 1651(a), the Court had to find that “the legal rights at 

issue are indisputably clear.”  Wisconsin Right to Life, Inc. v. Federal Election 

Commission, 542 U.S. 1305, 1306 (2004) (Rehnquist, C.J., in chambers) (internal 

quotation marks and citation omitted).  That means, among many other things, that 

the Supreme Court found it to be indisputably clear that Na’i Aupuni was a state 

actor when it conducted that delegate election.  Necessarily, this also means that 

the Supreme Court concluded that the district court erred in finding otherwise.   

 Once it is found that Na’i Aupuni is a state actor, moreover, the bulk of 

Appellees’ defenses fail.  They can no longer avoid the obligation to comply with 

the Fourteenth Amendment, the Fifteenth Amendment, and the Voting Rights Act, 

nor can they assert that their private associational rights must be weighed in 

determining whether an injunction is appropriate. 

 In almost 160 pages of answering and amicus briefs, Appellees and the 

United States say almost nothing about the Supreme Court’s ruling, other than to 
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report that it was issued.  They say nothing about the findings the Court necessarily 

had to make before issuing it.  The most substantive mention of the ruling is made 

by OHA, which argues in a footnote that reliance on it “is misplaced,” because the 

“injunction appellants sought from the Supreme Court was to prevent the counting 

of the ballots in the election, and any equitable analysis that the Court may have 

conducted has long since been superseded by events.”  OHA Br. 43 n.17.   

 This is wrong.  Every constitutional and statutory violation evident in the 

creation and use of the Roll for a delegate election applies as well to the use of the 

same Roll for a subsequent ratification election.  It cannot be “indisputably clear” 

that one of those elections violates Appellants’ rights while the other does not.  

After all, the violations alleged in the complaint center on the racial exclusion, 

viewpoint restriction, and compelled registration used to create the Roll, and not on 

which election it ends up being used for.  Indeed, if anything, being excluded from 

the vote to ratify final governing documents for a proposed Native Hawaiian entity 

constitutes an even greater injury than being excluded from the election of 

delegates to the convention.  The ratification referendum is further along in the 

nation-building process and is a far more consequential vote.   

 While the Supreme Court must have found that it was indisputably clear that 

there was state action, its brief ruling did not elaborate whether it had relied on a 
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“public function” or a “joint action” analysis, or on some other basis.  In any case, 

both of those tests establish state action here. 

 In response to the “public function” analysis, Appellees cite the statement in 

Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 158 (1978), that the “public function” 

test “encompasses only state-regulated elections or elections conducted by 

organizations which in practice produce ‘the uncontested choice of public 

officials.’”  (Citation omitted.)  They do so for different reasons.  Na’i Aupuni 

appears to take the hard line that it is Supreme Court law that a privately run 

election that does not elect an official never can be a “public function.”  Na’i 

Aupuni Br. 20-21.  There are major problems with this argument.  First, it ignores 

the references in Terry v. Adams, 345 U.S. 461, 467, 468 (1953), to “elections to 

determine public governmental policies or to select public officials” and to “any 

election in which public issues are decided or public officials selected.”  (Emphasis 

added.)  See also Rice v. Cayetano, 528 U.S. 495, 514 (2000) (citing Terry 

regarding “public governmental policies”).  Second, it would lead to untenable 

results.  If a statewide referendum with some sort of public legal consequence or 

effect were run by a private entity according to its own rules, and if that 

referendum involved a bond issue, or gambling, or a constitutional amendment – 

none of which concern “the uncontested choice of public officials” – would that 

mean that that election was not a “public function”?  And would it, therefore, mean 
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that the protections of the Fourteenth and Fifteenth Amendments did not apply to 

it, so that the election could be run in a racially exclusive manner?  To ask the 

question is to answer it.  Na’i Aupuni’s restrictive reading of the quote from Flagg 

is insupportable. 

 OHA takes a different approach, arguing that the delegate election was not a 

public function because it was not state-regulated and “would not have resulted in 

the selection of public officials or the determination of state laws or policy.”  OHA 

Br. 34.  This at least tacitly concedes that an election that did “determine” matters 

of “state policy” could rise to the level of a public function.7  But surely this counts 

as such an election.  It is a necessary step in an announced administrative process 

pursuant to which hundreds of thousands of Hawaiians could establish a new 

“government-to-government” relationship with their state and with the United 

States.  This fact distinguishes this election from State Appellees’ example of 

“[c]orporate shareholder elections and elections for officers of public interest 

groups,” which “involve public issues.”  State Br. 24.  Those elections do not alter 

Americans’ formal legal relationships with their own government.  

 In the alternative, there were ample grounds for the Supreme Court to 

conclude that it was indisputably clear that there was “joint action” between Na’i 

                                                            
7 State Appellees concede much the same thing when they acknowledge that 
Terry’s language would apply to an election in which government policies “are 
decided,” such as “an initiative or referendum election.”  State Br. 22. 
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Aupuni and OHA.  Opening Br. 11-17, 31-34.  Appellees respond to this largely 

undisputed mass of facts at the margins, and their efforts are not successful.   

 Referring to Na’i Aupuni’s advance assurances to OHA that it would use the 

Roll in the election, OHA incongruously suggests that “the sequence of events 

underscores Na’i Aupuni’s independence from OHA.”  OHA Br. 38.  This is hard 

to fathom.  The “sequence of events” is that Na’i Aupuni first promised to use the 

Roll and only then received a grant for $2.6 million to run the election.  Once OHA 

knew that Na’i Aupuni would use the Roll, it could include all the “autonomy 

clauses” it liked in its contracts while remaining fully confident that Na’i Aupuni 

would hold the racially exclusive election envisioned by Act 195.  

 OHA asserts that Appellants “misstate the record by contending that it is 

‘undisputed’ that OHA was an ‘ex officio member’ of Na’i Aupuni at some point in 

the past.”  OHA Br. 38 n.14; see Na’i Aupuni Br. 24 n.7.  But it is OHA who 

misstates what Appellants said.  Appellants acknowledge that OHA’s relationship 

with Na’i Aupuni is disputed; what they assert to be “undisputed [is] that OHA 

was, at least for a time, an ex officio member of the organization that became Na’i 

Aupuni.”  Opening Br. 12 n.2 (emphasis added).  This statement is based directly 

upon the representation made by Na’i Aupuni’s counsel at oral argument that the 

“consortium” referred to in the January 8, 2015, minutes of OHA’s board meeting 

“was that loose organization . . . that preceded Na’i Aupuni.”  ER 116.  This 
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concession still is telling, because it shows the close relationship of state actor 

OHA with Na’i Aupuni at the time it was formed. 

 When the district court suggested at oral argument that private funding of 

the election might affect Appellants’ case, counsel for Appellants responded that 

“in a way the public funding is a red herring. You know, it’s not public action 

because it’s public funded. . . . We never said it was the test, we never will say it’s 

the test.”  S.E.R. 104 at 5-6.  Appellees have variously mischaracterized this 

exchange,8 and have basically taken it to mean that funding is conceded to be 

irrelevant.  But Appellants’ counsel did not say that, and, in fact, funding is clearly 

relevant to showing joint action.  See Ohno v. Yasuma, 723 F.3d 984, 996 (9th Cir. 

2013) (joint action for government to “facilitate[] unconstitutional conduct”).  

Certainly the provision of $2.6 million in funds facilitated the unconstitutional 

race-based process now taking place. 

 Ultimately, the district court and Appellees seek to legally insulate the 

challenged elections by creating a fictional divide between, on the one hand, all of 

the state actors who colluded in Na’i Aupuni’s formation and then encouraged and 

enabled it to carry out particular electoral activities that they rightly believed they 

could not; and on the other hand, Na’i Aupuni.  Thus, on one side of the divide, 

                                                            
8  State Appellees’ account is the most misleading, when they say “Plaintiffs 
expressly abandoned their funding argument.”  State Br. 25-26.  Plaintiffs never 
advanced a “funding argument.”  See also OHA Br. 27, Na’i Aupuni Br. 25.  
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there are those who passed Act 195, which envisions a registration list based on 

racial ancestry; there is the Native Hawaiian Roll Commission, created by Act 195 

and funded by OHA, which actually ran the overtly race-based registration process 

required by Act 195 in order to create the Roll; and there is OHA, which was 

tasked with implementing Act 195, and which discussed at its board meetings how 

to establish a separate entity that could run an election using the Roll while 

plausibly claiming that it was not a “state actor.”  On the other side there is Na’i 

Aupuni, created years after the passage of Act 195 and only months before the first 

election was announced, and empowered, by virtue of a huge monetary grant from 

OHA and a web of contractual and other promises to OHA, to conduct elections 

using the Roll.  Appellees and the district court are willing to look past all of the 

collusion and concerted action and ties between public and ostensibly private 

actors, and to credit this fictional divide, because there is an “autonomy clause” in 

some contracts, and because Na’i Aupuni’s president claims to be independent. 

 The pretenses required to maintain this fictional divide lead Appellees to 

make some of their most implausible arguments.  State Appellees argue that the 

Native Hawaiian Roll Commission’s actions in creating the race-based Roll are the 

“mere compiling” of data, similar to collecting census data.  State Br. 18.  That is 

preposterous.  The Census Bureau does not collect racial data knowing and 

intending that it will be used to run a racially exclusive election regarding a public 
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issue.  State Appellees also argue that Act 195’s provisions are “aspirational” and 

that it does not mandate the use of the Roll for any purpose.  Id.  It is impossible to 

square this statement with the plain terms of Act 195, which provides that the Roll 

“shall serve as the basis for the eligibility of qualified Native Hawaiians . . . to 

participate in the organization of the Native Hawaiian governing entity” (HAW. 

REV. STAT. § 10H-4(b)) (emphasis added).9  On a similar track, OHA argues that 

“Act 195 does not establish a mechanism for any election [to] take place at all.”  

OHA Br. 36.  But Act 195 directs the creation of a registration roll, and it certainly 

envisions that elections will be held using it, even if it does not specify when.  

Indeed, a statute governing, say, special elections for unanticipated vacancies 

would not specify when and where they might be held – but it certainly would 

govern if ever a special election were held.   

 This Court should reject the artificial divide Appellees hope to establish 

between OHA (along with other state actors) and Na’i Aupuni.  It should reject 

Na’i Aupuni’s empty and politically driven claims to be independent.  It should 

reject the logic-chopping approach to Flagg, to Davis v. Guam, 785 F.3d 1311 (9th 

Cir. 2015) and to Act 195 that Appellees favor and that the district court accepted. 

                                                            
9 It is similarly misguided to argue that Na’i Aupuni had discretion whether to 
comply with Act 195.  State Br. 26-27; OHA Br. 36-37; ER 21-22.  Neither 
Appellees nor the district court cite any federal or state legal authority for the 
proposition that a state actor such as Na’i Aupuni can choose to ignore a 
mandatory directive of state law like Act 195. 
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 Certainly the Terry Court would have rejected Appellees’ “formalistic 

arguments” (345 U.S. at 466).  It would have had no trouble seeing through 

Appellees’ pretense.  The Supreme Court in this case had no trouble either.  It 

apparently drew what should be the obvious conclusion: that Na’i Aupuni is now 

and always has been an agent of OHA.   

B. APPELLEES’ FOURTEENTH AMENDMENT  
 DEFENSES ARE IRRELEVANT AND MERITLESS. 
 

 The district court found that Appellees had made out a compelling 

justification that defeated any Fourteenth Amendment claim.  ER 90.  The district 

court also considered, but did not adopt the reasoning of Morton v. Mancari, 417 

U.S. 535 (1974), under which a classification relating to Indian tribes had only to 

be “tied rationally” to a legitimate objective.  ER 50-53.  Appellees raise both of 

these arguments. 

 Once it is determined that Na’i Aupuni is a state actor, however, then the 

ratification referendum violates the Fifteenth Amendment, and a justification under 

the Fourteenth Amendment becomes irrelevant.  Further, Mancari will not serve as 

a defense to a Fifteenth Amendment violation.  See Arakaki v. Hawaii, 314 F.3d 

1091, 1095 (9th Cir. 2002) (Rice found that the voting scheme at issue violated the 

Fifteenth Amendment “regardless of whether the Mancari rule applied”); State Br. 

39-40 (conceding this point).  Thus, given the state action established in the 

preceding section, Appellees’ Fourteenth Amendment defenses are academic. 
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 They also are meritless.  As Appellants have shown, the use of the Roll is 

not narrowly tailored for its purposes.  Opening Br. 40-41.  Na’i Aupuni and State 

Appellees argue that the “one drop of blood” standard is modified by the 

requirement that a registrant have a “civic connection” to the native Hawaiian 

community.  Na’i Aupuni Br. 28; State Br. 28-29 n.6.  Yet the latter standard is 

practically meaningless.  State Appellees show just how meaningless it is when 

they argue that, while those registrants transferred “from registries compiled by 

OHA did not have to declare” a civic connection, it was “implied” by “virtue of 

their registration with OHA.”  Id.  By contrast, the racial ancestry requirement had 

to be carefully documented by prescribed methods.  ER 265. 

 Finally, the Mancari doctrine is inapplicable for the simple reason that there 

is no federal statute designating Native Hawaiians as a federally recognized tribe.  

See Kahawaiolaa v. Norton, 386 F.3d 1271, 1273-74, 1280 (9th Cir. 2004) 

(discussing absence of any authorization).10  Indeed, for about twelve years, 

Senator Akaka introduced legislation to allow Native Hawaiians to achieve tribal 

                                                            
10 This fact also reveals a satisfactory answer to the “countervailing reason” 
Appellees offer against any finding that their organizing is “deemed to be state 
action that must comply with the Fourteenth Amendment,” namely, that “it would 
be effectively impossible for Native Hawaiians ever to engage in self-
determination.”  OHA Br. 39.  This is not so.  Federal recognition of a Native 
Hawaiian tribe could be conferred by act of Congress. 
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status.11  This legislation was never adopted by Congress.  It is, then, wholly 

unconvincing for Appellees to claim, as they do here, to have suddenly discovered 

federal recognition, as it were, in the fog of other federal statutes concerning 

Native Hawaiians.  As counsel for Appellants asked at the oral argument in the 

district court: “Was Senator Akaka wasting his time?”  ER 114.  See also Hawaii v. 

Office of Hawaiian Affairs, 556 U.S. 163, 175-76 (2009) (the Apology Resolution 

created no rights or obligations). 

  C. IT IS INDISPUTABLY CLEAR THAT APPELLANTS  
  MEET THE OTHER REQUIREMENTS FOR AN  
  INJUNCTION. 

 
 The fact that the Supreme Court necessarily concluded that Appellants’ right 

to relief was “indisputably clear” meant that it found that Appellants had 

established all of the factors necessary to obtain an injunction, including 

irreparable harm, the balance of equities, and the public interest.  See Opening Br. 

23, 48-54.  Further, once it is determined that Na’i Aupuni is a state actor, all of the 

harms it claims to suffer as a private actor, such as injury to its  associational 

rights, become irrelevant to any weighing of the parties’ burdens.   

                                                            
11 See S. 2899, 106th Cong. (2000); H.R. 4904, 106th Cong. (2000); S. 81, 107th 
Cong. (2001); H.R. 617, 107th Cong. (2001); S. 746, 107th Cong. (2001); S. 1783, 
107th Cong. (2001); S. 344, 108th Cong. (2003); H.R. 665, 108th Cong. (2003); 
H.R. 4282, 108th Cong. (2004); S. 147, 109th Cong. (2005); H.R. 309, 109th 
Cong. (2005); S. 3064, 109th Cong. (2006); S. 310, 110th Cong. (2007); H.R. 505, 
110th Cong. (2007); S. 1011, 111th Cong. (2009); H.R. 2314, 111th Cong. (2009); 
S. 675, 112th Cong. (2011); H.R. 1250, 112th Cong. (2011). 
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 Appellees repeatedly argue that Appellants cannot be harmed by a delegate 

election which is no longer taking place.  E.g., State Br. 52, Na’i Aupuni Br. 31, 

OHA Br. 42.  All of that discussion is irrelevant, because Appellants’ irreparable 

harm arises from the constitutional and statutory injuries attendant upon the 

threatened ratification referendum. 

CONCLUSION 

Appellants respectfully request that this Court reverse the district court’s 

denial of a preliminary injunction, and remand with instructions to issue a 

preliminary injunction, pending the outcome of this case, enjoining Appellees from 

calling, holding, or certifying any election utilizing the Roll, including (1) any 

election for delegates to any convention, and (2) any ratification referendum or 

election concerning any constitutional or governance documents created by any 

convention.  

 DATED this 19th day of February, 2016. 
 
      /s/ Robert D. Popper     
              
      ROBERT D. POPPER 
      PAUL J. ORFANEDES 
      LAUREN M.  BURKE 
      CHRIS FEDELI 
      CHRISTOPHER COATES 

MICHAEL A. LILLY 
    

Attorneys for Appellants 
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