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(1) 

INTRODUCTION 

This appeal is plainly moot.  Appellants are appealing the denial of 

their motion for a preliminary injunction enjoining appellees “from undertak-

ing certain voter registration activities and from calling or holding racially-

exclusive elections for Native Hawaiians, as explained in Plaintiffs’ Com-

plaint.”  Mot. for Prelim. Inj., D. Ct. Dkt. 47, at 3 (Aug. 28, 2015).  In support 

of that motion, appellants argued that appellees were infringing their right to 

vote because appellants were excluded from voting in an election that appel-

lee Na‘i Aupuni, a private non-profit organization, intended to hold for dele-

gates to a convention where issues relating to Native Hawaiian self-

determination would be discussed. 

On December 15, 2015, after the Supreme Court issued an injunction 

pending the resolution of this appeal, Na‘i Aupuni canceled the election ap-

pellants are challenging, choosing instead to hold a meeting of invited partic-

ipants.  As a result, there is no longer an election for any court to enjoin, and 

appellants are not being denied the right to vote in any election.  The ques-

tion at issue in this appeal—whether the district court abused its discretion 

in denying appellants the election-stopping injunction they sought—is there-

fore moot. 

Rather than accepting that the election that served as the basis for 

their initial motion for injunctive relief has been abandoned, appellants at-
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tempt to transform the case on appeal, seeking relief that in no way resem-

bles the injunctive relief they sought below and were denied.  Appellants now 

seek an injunction enjoining Na‘i Aupuni from itself convening, and selecting 

individuals to attend, a Native Hawaiian meeting.  But this Court is obviously 

not the appropriate venue for appellants to request a novel form of relief, 

which implicates a distinct set of legal issues; if they wish to seek that relief, 

appellants should return to the district court.  By continuing to press this ap-

peal now that the election has been canceled, appellants are simply wasting 

judicial resources. 

In any event, even if this appeal were not moot, the district court cor-

rectly denied appellants’ motion for a preliminary injunction because appel-

lants were unlikely to succeed on the merits.  The district court correctly de-

termined that this election did not trigger constitutional scrutiny.  The elec-

tion at issue was for delegates to a private convention held by a private non-

profit organization; no public officials were to be selected or public issues to 

be decided, and the subsequent convention at most could have proposed a 

Native Hawaiian constitution with no legal authority.  The district court also 

correctly determined that Na‘i Aupuni was not a state actor and was not act-

ing in concert with the State in holding the canceled election.  Notwithstand-

ing appellants’ assertion that the State of Hawaii and the Office of Hawaiian 

Affairs were using Na‘i Aupuni as a “subterfuge[]” and “collusion” to conduct 
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a discriminatory election, see Br. 2, 32, the district court specifically found 

that “[a]ll the evidence suggests that [the State] has no control over Nai 

Aupuni[] and that Nai Aupuni is acting completely independently.”  E.R. 46.  

And the district court correctly determined that the remaining requirements 

for a preliminary injunction were not satisfied here. 

Ultimately, however, the Court need not reach any of those issues in 

order to dispose of this appeal.  Because the appeal is plainly moot, it should 

be dismissed. 

STATEMENT OF JURISDICTION 

Appellees agree with appellants as to the basis for subject-matter ju-

risdiction in the district court, the appealability of the district court’s order, 

and the timeliness of the appeal.  Nonetheless, this Court lacks jurisdiction 

because the appeal is now moot.  See Foster v. Carson, 347 F.3d 742, 745 (9th 

Cir. 2003). 

STATEMENT OF THE ISSUES 

1. Whether this appeal is moot in light of the fact that the chal-

lenged election has been canceled. 

2. Whether the district court abused its discretion in denying appel-

lants’ motion for a preliminary injunction to stop Na‘i Aupuni’s now-canceled 

election for delegates to a Native Hawaiian convention. 
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Relevant orders from the United States Supreme Court are included in 

an addendum to this brief. 

STATEMENT OF THE CASE 

A. Background 

1. Native Hawaiians are the descendants of the indigenous people 

who founded the sovereign Hawaiian nation.  In 1893, a group of non-

Hawaiians, aided by the United States military, overthrew the Hawaiian 

Kingdom.  See Joint Resolution to Acknowledge the 100th Anniversary of the 

January 17, 1893 Overthrow of the Kingdom of Hawaii, Pub. L. No. 103-150, 

107 Stat. 1510 (1993).  In 1898, the United States annexed Hawaii and re-

quired the Republic of Hawaii to cede all former Crown, government, and 

public lands to the United States.  See Joint Resolution to Provide for Annex-

ing the Hawaiian Islands to the United States, Res. 55, 30 Stat. 750 (1898). 

When Hawaii was admitted to the Union, the United States conferred 

on the State a portion of the federal government’s trust responsibility to Na-

tive Hawaiians and required the State to administer in trust 1.2 million acres 

of the ceded lands for purposes that included “the betterment of the condi-

tions” of Native Hawaiians.  Act to Provide for the Admission of the State of 

Hawaii into the Union, Pub. L. No. 86-3, § 5, 73 Stat. 4, 6 (1959); see 20 U.S.C. 

§ 7512(12)(C).  In 1978, Hawaii established the Office of Hawaiian Affairs 

(OHA) to manage revenue from those lands and to advocate for Native Ha-
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waiians.  Congress has continuously reaffirmed the special status of Native 

Hawaiians by enacting over 150 statutes that provide them with benefits.  

See, e.g., 20 U.S.C. §§ 7511-7517; 42 U.S.C. §§ 2991-2992; 42 U.S.C. §§ 11701-

11714. 

For more than two decades, the federal and state governments have 

supported Native Hawaiians’ efforts to reorganize a self-governing entity.  In 

1999, the federal government issued a report recommending that “the Native 

Hawaiian people should have self-determination over their own affairs.”  De-

partment of the Interior & Department of Justice, From Mauka to Makai: 

The River of Justice Must Flow Freely 4 (2000).  Capping off that effort, the 

Department of the Interior recently proposed a rule setting out a process for 

reestablishing a formal government-to-government relationship.  See E.R. 

121-140.  It solicited public comments on the proposed rule and is holding 

public meetings on the proposal.  See E.R. 122. 

In 2011, in an effort to assist Native Hawaiians’ efforts to reorganize a 

self-governing entity, the Hawaii Legislature passed Act 195.  See 2011 Haw. 

Sess. Laws Act 195 (S.B. 1520), codified at Haw. Rev. Stat. §§ 10H to 10H-9.  

Act 195 established a Roll Commission, whose sole responsibility is to “[p]re-

par[e] and maintain[] a roll of qualified Native Hawaiians” and to “[c]ertify[] 

that the individuals on the roll  .   .   .  meet the definition of qualified Native 
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Hawaiians.”  Haw. Rev. Stat. § 10H-3(a).  The Roll Commission began ac-

cepting registrations in July 2012.  See E.R. 263.1 

Crucially, Act 195 did not mandate that any particular election (wheth-

er public or private) be conducted, and the roll created under Act 195 is not a 

list of voters eligible to vote in any particular election.  The roll is simply a 

list of qualified Native Hawaiians, and the Act provides that the roll is “in-

tended to facilitate the process under which qualified Native Hawaiians may 

independently commence the organization of a convention of qualified Native 

Hawaiians, established for the purpose of organizing themselves.”  Haw. 

Rev. Stat. § 10H-5 (emphasis added). 

2. Na‘i Aupuni is a non-profit corporation that supports Native Ha-

waiian self-determination.  See E.R. 189.  Na‘i Aupuni requested and re-

ceived a grant of trust funds from OHA to facilitate an election of delegates 

for a Native Hawaiian constitutional convention.  See E.R. 194-195.  The 

grant agreement explicitly provides that Na‘i Aupuni “will not be directly or 

                                                 
1 Appellants incorrectly state that the Roll Commission required individu-

als to affirm viewpoint-based declarations in order to register and that the 
Roll Commission certified individuals for the roll without their knowledge or 
consent.  See Br. 10, 45.  As the district court found, individuals could in fact 
register for the roll without making any such declarations, and the Roll 
Commission and OHA repeatedly informed individuals certified for the roll 
of their right to opt out of registration.  See E.R. 15-17, 58-60. 
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indirectly controlled or affected by OHA” and that it “has no obligation to 

consult with OHA” regarding any of its decisions.  E.R. 194-195, 207. 

At the time of the district court’s decision, Na‘i Aupuni’s election was 

scheduled to begin on November 1, 2015, and close on November 30.  See 

E.R. 4.  To decide who could vote in its election, Na‘i Aupuni availed itself of 

the list of Native Hawaiians prepared by the Roll Commission.  See E.R. 196; 

OHA S.E.R. 5-6.  After the election closed and the results were announced, 

Na‘i Aupuni planned to support a convention at which the forty elected dele-

gates would decide whether or not to proceed with forming a self-governing 

entity; if the delegates decided to proceed, Na‘i Aupuni planned to conduct a 

referendum on whether any constitution should be ratified.  See E.R. 202.  

Notably, it is undisputed that any resulting Native Hawaiian self-governing 

entity would have no official legal status unless it were recognized by the 

federal or state government.2 

B. Procedural History  

1. On August 13, 2015, appellants brought suit in the United States 

District Court for the District of Hawaii against the State of Hawaii; the 

                                                 
2 Appellants assert that OHA intends to transfer assets to a Native Ha-

waiian self-governing entity.  See Br. 9.  But appellants did not make that as-
sertion in the district court, and there is no support in the record for it.  The 
website appellants cite merely suggests that OHA will consider transferring 
some assets to a Native Hawaiian self-governing entity if and when one is ev-
er formed and recognized by the federal or state government. 

  Case: 15-17134, 02/05/2016, ID: 9856009, DktEntry: 65-1, Page 14 of 57



 

8 

Governor of Hawaii; and officers and commissioners of the Roll Commission 

(collectively, the State of Hawai‘i appellees); officers and trustees of the Of-

fice of Hawaiian Affairs (collectively, the Office of Hawaiian Affairs appel-

lees); Na‘i Aupuni; and the Akamai Foundation.  In their complaint, appel-

lants made two categories of allegations.  First, appellants alleged that appel-

lees were denying appellants the right to vote or otherwise unduly burdening 

the right to vote, in violation of the Fourteenth and Fifteenth Amendments 

of the Constitution and the Voting Rights Act (Counts 1-3 and 7-8).  In a re-

lated vein, appellants alleged that appellees unlawfully permitted only Native 

Hawaiians to be candidates for delegate in Na‘i Aupuni’s election, in violation 

of the Fifteenth Amendment and the Voting Rights Act (Counts 5 and 6).  

Second, appellants alleged that appellees violated the First Amendment be-

cause the declarations on the Roll Commission’s online form discriminated on 

the basis of viewpoint and that appellees compelled speech by certifying ap-

pellants Gapero and Moniz for the roll (Counts 4 and 9).  Notably, those two 

appellants did not allege that they had requested removal from the Roll, even 

though the Roll Commission permits individuals to remove themselves from 

the Roll for any reason. 

More than two weeks after filing the complaint, appellants filed a mo-

tion for a preliminary injunction, requesting an order preventing appellees 

“from undertaking certain voter registration activities and from calling or 
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holding racially-exclusive elections for Native Hawaiians.”  Mot. for Prelim. 

Inj., D. Ct. Dkt. 47, at 3.  Appellants did not seek to expedite that motion.  

The district court heard argument on the motion on October 20, 2015, at 

which time it also heard testimony from three witnesses.  See OHA S.E.R. 4.  

The United States filed an amicus brief opposing the motion for a prelimi-

nary injunction.  See Amicus Br. for the U.S. Department of the Interior, D. 

Ct. Dkt. 93 (Oct. 14, 2015). 

2. The district court denied appellants’ motion for a preliminary in-

junction in a detailed oral ruling on October 23, 2015, see E.R. 68-101, and is-

sued a 64-page written order on October 29, see E.R. 4-67.  The court deter-

mined that appellants had failed to satisfy any of the four requirements for a 

preliminary injunction set forth in Winter v. Natural Resources Defense 

Council, Inc., 555 U.S. 7 (2008).  See E.R. 39-64. 

To begin with, the district court determined that appellants had failed 

to demonstrate a likelihood of success on any of their claims.  See E.R. 39-62.  

The court explained that the Na‘i Aupuni election did not implicate the Fif-

teenth Amendment because “[n]o public official w[ould] be elected or nomi-

nated” and “no matters of federal, state, or local law w[ould] be determined” 

as a result of the election.  E.R. 40.  As to the Fourteenth Amendment, the 

court determined that there was no state action because Na‘i Aupuni was 

“acting completely independently” of the State.  E.R. 46.  The district court 
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also rejected appellants’ First Amendment claims.  As to the viewpoint-

discrimination claim, the district court found that appellants Akina and 

Makekau could have participated in Na‘i Aupuni’s process without making 

the challenged declaration and that their legal theory, which asserted “a 

right to vote in a public election,” was inapplicable to Na‘i Aupuni’s private 

election process.  E.R. 60.  As to the compelled-speech claim, the district 

court found that appellants Gapero and Moniz “could have easily removed 

themselves from the Roll as early as 2013,” and that, in any event, inclusion 

on the Roll did not “impl[y] that they have certain views” and thus “d[id] not 

implicate the First Amendment.”  E.R. 61-62. 

The district court next determined that appellants had failed to satisfy 

the three remaining requirements for a preliminary injunction.  See E.R. 62-

64.  As to irreparable harm, the court determined that “the harm from being 

deprived of participation in Na‘i Aupuni’s election and convention is specula-

tive.”  E.R. 63.  As to the balancing of the equities, the court noted that ap-

pellants “have no right to participate in a private election,” whereas “enjoin-

ing a private election process that has already begun  .   .   .  would disrupt 

Native Hawaiian efforts to organize.”  E.R. 64.  And as to the public interest, 

the court explained that “granting an injunction now would potentially affect 

approximately 100,000 people  .   .   .  who might want to participate in a pro-

cess of self-determination.”  Id. 
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3. Appellants appealed the district court’s order denying their mo-

tion for a preliminary injunction.3  On October 29, 2015, appellants filed a mo-

tion in this Court seeking an injunction pending appeal.  Appellants did not 

seek resolution of that motion before the start of the election on November 1.  

As it did in the district court, the United States filed an amicus brief oppos-

ing the motion.  See U.S. Br., Dkt. 21-1 (9th Cir. Nov. 9, 2015). 

On November 19, 2015, six days after the completion of briefing on the 

motion, this Court denied the motion in a unanimous order, concluding that 

appellants “ha[d] not made the required showing” in order to justify an in-

junction pending appeal.  E.R. 2-3. 

Appellants filed a late motion for an extension of time in which to file 

their opening brief, which this Court granted on November 23, 2015.  Order, 

Dkt. 32.  

4. On Tuesday, November 24, 2015—just days before the election 

was scheduled to be completed and the results announced—appellants filed 

an application for an injunction pending appeal with Justice Kennedy.  On 

Wednesday, November 25, appellees filed oppositions to the application.  On 

Friday, November 27, Justice Kennedy issued an order enjoining the count-

ing of the ballots and certifying of the winners of the election pending further 
                                                 

3 By agreement of the parties, further proceedings in the district court 
have been stayed pending the resolution of this appeal.  See Minute Order, D. 
Ct. Dkt. 112 (Oct. 28, 2015). 
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order.  Add. 2.  To avoid confusion among voters in the final days of the elec-

tion in light of that order, Na‘i Aupuni extended the voting deadline from 

November 30 to December 21.  See Na‘i Aupuni, News Release, Na‘i Aupuni 

Extends Voting Deadline by Three Weeks (Nov. 30, 2015) <tinyurl.com/el-

ectiondeadline>. 

On December 2, 2015, a divided Supreme Court granted the applica-

tion, enjoining appellees “from counting the ballots cast in, and certifying the 

winners of, the election described in the application, pending final disposition 

of the appeal by the United States Court of Appeals for the Ninth Circuit.”  

E.R. 1. 

5. Soon thereafter, Na‘i Aupuni opted to cancel the election, ex-

pressing concern about the effect “delays caused by the ongoing litigation” 

would have on its broader effort to bring together Native Hawaiians to dis-

cuss issues relating to Native Hawaiian self-determination.  See Na‘i Aupuni, 

News Release, Na‘i Aupuni Terminates Election Process 1 (Dec. 15, 2015) 

<tinyurl.com/electiontermination> (December 15 News Release).  In cancel-

ing the election, Na‘i Aupuni directed that no more ballots would be accept-

ed; barred anyone from counting the ballots already received; and said in a 

statement that it “does not know and will never learn the election results.”  

Id. at 1-2 (internal quotation marks omitted).  Na‘i Aupuni announced that it 

would instead convene a meeting at which participants will “learn about, dis-
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cuss and hopefully reach a consensus on a process to achieve self-

governance.”  Id. at 1.  Na‘i Aupuni invited to the meeting all 196 individuals 

who ran for delegate in the canceled election.  See id.  And 154 in fact signed 

up to participate.  Na‘i Aupuni, Na‘i Aupuni List of 154 Participants for 

February ‘Aha (Jan. 5, 2016) <tinyurl.com/ahaparticipants>.  The meeting 

began on February 1, 2016, see Letter from Linda Colburn & Peter Adler to 

Participants 1 (Dec. 23, 2015) <tinyurl.com/naletter> (Colburn & Adler Let-

ter), and will conclude at the end of February, see December 15 News Re-

lease 1. 

After Na‘i Aupuni canceled the election, Appellants sought a second 

extension of time to file their opening brief.  Second Mot. to Extend Time, 

Dkt. 47 (Dec. 17, 2015).  They then filed a motion for civil contempt in the Su-

preme Court, asserting that canceling the election and inviting all the candi-

dates to a meeting violated the Supreme Court’s order barring appellees 

from counting ballots or certifying election results.  See Mot. for Civil Con-

tempt, No. 15A551 (U.S. Dec. 22, 2015).  In response, appellees argued that 

canceling the election was not the same thing as counting the ballots or certi-

fying the results of an election.  See Na‘i Aupuni and State of Hawaii Resps. 

to Mot. for Civil Contempt, No. 15A551 (U.S. Jan 4, 2016).  On January 19, 

2016, the Supreme Court denied appellants’ motion in a unanimous order.  

See Add. 1. 
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SUMMARY OF ARGUMENT 

I. This appeal is moot and should be dismissed.  In their motion for 

a preliminary injunction, appellants sought to enjoin an election that has now 

been canceled.  There is no relief for the Court to provide with regard to that 

election, and the relief appellants sought below would simply serve to stop an 

election that is no longer occurring.  Accordingly, the appeal is moot. 

Precisely because the relief they sought below is now pointless, appel-

lants seek a new form of injunctive relief from this Court—never requested 

or addressed below—that would prevent Na‘i Aupuni from hosting individu-

als at a meeting.  But it should go without saying that appellants cannot seek 

novel relief on an appeal from the denial of a motion for a preliminary injunc-

tion, because they can hardly argue that the district court abused its discre-

tion in denying an injunction that appellants never sought from that court in 

the first place.  Indeed, by altering the relief they are seeking, appellants are 

asking this Court to consider and resolve legal issues entirely different from 

the ones they presented below.  The legality of inviting a certain set of indi-

viduals to a meeting presents wholly distinct considerations from the legality 

of the election that the district court addressed. 

While appellants make a passing reference to the exception to the 

mootness doctrine for issues that are “capable of repetition, yet evading re-

view,” this case satisfies neither of the requirements for that exception.  
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There is no reason to believe that Na‘i Aupuni will ever again hold an election 

for delegates.  Instead, it has chosen a different course, convening a meeting 

(which is now ongoing) with invitations extended to former candidates from 

the canceled election.  Nor does the mere possibility of some future election 

of unknown subject matter and contours, such as an election to ratify a Na-

tive Hawaiian self-governing document, satisfy the “capable of repetition” 

requirement; such an election would obviously present distinct considera-

tions.  In any event, the issues do not inherently evade review.  If some fu-

ture election were announced, preliminary injunctive relief would again be 

available, tailored to whatever specific circumstances were involved.  Indeed, 

the fact that the merits of this case remain pending in the district court un-

derscores that any future issues would not evade review. 

II. If this Court were to reach the merits, it should affirm, because 

the district court did not abuse its discretion in denying appellants’ motion 

for a preliminary injunction.  The district court correctly determined that 

appellants were unlikely to succeed on the merits of their claims because (1) 

the now-canceled election was a private election that did not trigger the Fif-

teenth Amendment and (2) Na‘i Aupuni was not engaging in state action.  

The district court also correctly determined that, because appellants had no 

right to participate in the canceled election, they would not suffer harm and 

that the equitable factors and public interest did not weigh in favor of an in-
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junction.  While those considerations are now entirely academic given the 

cancellation of the election, given the facts before the district court, the 

court’s determinations were correct, and the court certainly did not abuse its 

discretion by denying appellants’ motion. 

STANDARD OF REVIEW 

When a question arises as to whether a case has become moot on ap-

peal, this Court conducts its own mootness analysis.  See Foster v. Carson, 

347 F.3d 742, 745 (9th Cir. 2003).  Indeed, it is obligated to do so because, “[i]f 

an event occurs during the pendency of the appeal that renders the case 

moot,” the Court “lack[s] jurisdiction.”  Center for Biological Diversity v. 

Lohn, 511 F.3d 960, 963 (9th Cir. 2007). 

A district court’s decision to deny a preliminary injunction is reviewed 

for abuse of discretion.  See, e.g., Southwest Voter Registration Education 

Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003) (en banc) (per curiam).  

That standard “afford[s] the district court’s decision considerable deference.”  

Preminger v. Principi, 422 F.3d 815, 820 (9th Cir. 2005).  While this Court 

may affirm a decision denying a preliminary injunction “on any ground sup-

ported by the record,” it will reverse only “if the district court relied on an 

erroneous legal standard or clearly erroneous findings of fact.”  Id.  Where 

the district court “identified the correct legal rule,” this Court will reverse 

only if the district court reached a result that is “illogical, implausible, or 
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without support in inferences that may be drawn from the record.”  United 

States v. Hinkson, 585 F.3d 1247, 1262 (9th Cir. 2009) (en banc), cert. denied, 

131 S. Ct. 2096 (2011).  A ruling on a motion for a preliminary injunction “will 

not be reversed simply because the appellate court would have arrived at a 

different result if it had applied the law to the facts of the case.”  Melendres 

v. Arpaio, 695 F.3d 990, 999 (9th Cir. 2012) (alteration, internal quotation 

marks, and citation omitted). 

ARGUMENT 

I. THIS APPEAL IS MOOT AND MUST BE DISMISSED   

In the motion for a preliminary injunction at issue in this appeal, appel-

lants sought to enjoin an election.  The election has now been canceled.  Na‘i 

Aupuni will not accept outstanding ballots; the ballots cast to date will never 

be counted; and the results of the election will never be announced.  As a re-

sult, Na‘i Aupuni’s election for delegates is no longer occurring and will have 

no effect.  Instead, Na‘i Aupuni invited individuals to a meeting without re-

gard to whether those individuals would have won or lost the election.  Nev-

ertheless, appellants are persisting in their appeal, continuing to challenge 

the denial of an injunction that can no longer offer them any meaningful re-

lief.4 

                                                 
4 In light of these developments, this case can be resolved without oral ar-

gument pursuant to Federal Rule of Appellate Procedure 34(a)(2). 
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A. This Court Cannot Award Appellants Any Effective Relief  

A case is moot where “no actual or live controversy exists.”  Foster v. 

Carson, 347 F.3d 742, 745 (9th Cir. 2003) (internal quotation marks and cita-

tion omitted).  A case may become moot on appeal where “there is no longer 

a possibility that an appellant can obtain relief for his claim.”  Id. (internal 

quotation marks and citation omitted).  Whether this Court can provide re-

lief, in turn, depends on the relief the moving party sought below.  See id. at 

746. 

In the district court, appellants sought an “[o]rder preventing [appel-

lees] from undertaking certain voter registration activities and from calling 

or holding racially-exclusive elections for Native Hawaiians.”  Mot. for Pre-

lim. Inj., D. Ct. Dkt. 47, at 3 (Aug. 28, 2015).  In considering that motion, the 

district court explained that “the only question” before it was the legality of 

“this particular private election.”  E.R. 67.  Accordingly, the “only question of 

law” now before this court is “whether the District Court abused its discre-

tion in applying the complicated calculus for determining whether the pre-

liminary injunction should have issued.”  Honig v. Students of California 

School for the Blind, 471 U.S. 148, 149 (1985) (per curiam). 

A ruling in appellants’ favor on the question before the district court—

specifically, a determination that the injunction should have been granted—

would do appellants no good at all, because the election in question has been 
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canceled.  The election has no present or future effect on appellants or any-

one else.  And to the extent that voter-registration activities took place in the 

past, those actions are “completed” and cannot be “undo[ne].”  Foster, 347 

F.3d at 746.  Because there is no meaningful relief for the Court to give as to 

the now-canceled election, this appeal is moot.  See Watkins v. Mabus, 502 

U.S. 954, 954-955 (1991); see also Wandering Medicine v. McCulloch, 544 

Fed. Appx. 699, 700 (9th Cir. 2013) (dismissing preliminary-injunction appeal 

as moot where the underlying motion and “the evidence presented to the dis-

trict court focused almost exclusively” on an election that had since passed).5 

Implicitly recognizing that the relief they sought below is now ineffec-

tive, appellants now seek entirely different injunctive relief:  specifically, by 

asking this Court to enjoin appellees from “sending [individuals] as delegates 

to any convention” based either on their status as a candidate in the now-

canceled election or on their presence on the Native Hawaiian Roll Commis-

sion’s roll.  Br. 55.  It should go without saying, however, that Na‘i Aupuni’s 
                                                 

5 Appellants suggest that Na‘i Aupuni “effectively declar[ed]” that all of 
the candidates were winners of the election.  Br. 21; see Br. 43.  Appellants 
are merely playing word games.  There can be no winners in an election that 
was canceled.  The participants in the meeting (who include over 100 candi-
dates who would have lost the election if it had been completed and the win-
ners announced) do not bring with them a mandate from the voters and do 
not represent anyone but themselves.  In any event, the Supreme Court im-
plicitly rejected appellants’ attempt to link Na‘i Aupuni’s current plan with 
the canceled election when it denied appellants’ motion for contempt based 
on this very theory.  See Mot. for Civil Contempt 1, 8-16, No. 15A551. 
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decision to invite certain individuals to a meeting without regard to the re-

sults of any vote is neither a “voter registration activit[y]” nor a “racially-

exclusive election[]”—the activities that appellants sought to enjoin below.  

Mot. for Prelim. Inj., D. Ct. Dkt. 47, at 3.  Appellants did not seek from the 

district court the relief they are seeking now, and they cannot obtain that re-

lief from this Court in the first instance.6 

Unsurprisingly, this Court has stated that it is “inappropriate” to de-

cide “issues that have arisen after the issuance of the preliminary injunc-

tion.”  National Wildlife Federation v. National Marine Fisheries Service, 

422 F.3d 782, 799-800 (9th Cir. 2005) (per curiam).  Instead, when “the facts 

and circumstances supporting the preliminary injunction application have 

materially changed, [this Court] cannot grant the requested relief” and the 

“appeal is moot.”  Solomon v. Bank of America Home Loans, 440 Fed. Appx. 

574, 574 (9th Cir. 2011).  That general principle extends to an appellant’s “de-

cision on appeal to alter the relief sought”; such a decision simply “further 

underscores that [the] appeal is moot.”  Operation King’s Dream v. 

Connerly, 501 F.3d 584, 592 (6th Cir. 2007). 

Insofar as appellants are seeking new relief for the first time on ap-

peal, it also violates the “general rule” against considering arguments not 
                                                 

6 Appellants’ request is all the more strange given that the meeting they 
now purport to challenge will conclude at the end of February—almost cer-
tainly before this Court could consider and decide this appeal. 
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raised below.  See Peterson v. Highland Music, Inc., 140 F.3d 1313, 1321 (9th 

Cir.), cert. denied, 525 U.S. 983 (1998).  That rule carries particular force 

here, given the deference due to a district court’s denial of a preliminary in-

junction.  See Preminger v. Principi, 422 F.3d 815, 820 (9th Cir. 2005).  In-

deed, appellants’ approach is entirely antithetical to the relevant inquiry on 

appeal:  by altering the relief sought, appellants are asking this Court to con-

clude that the district court abused its discretion in denying an injunction 

that appellants never even sought from that court in the first place.  

B. The Relief That Appellants Are Seeking For The First Time 
In This Court Implicates New Legal And Factual Considera-
tions 

In an apparent effort to fend off a mootness argument, appellants have 

suggested that they are seeking to enjoin a “political process infected by ra-

cial discrimination.”  Br. 43.  But any effort by appellants to lump together 

every aspect of Na‘i Aupuni’s planned course of action, and to characterize 

their desired relief at such an impossibly high level of generality, cannot be 

reconciled with how appellants framed their requested relief in the district 

court.  See p. 18, supra.  By transforming the relief they seek, appellants are 

asking this Court to resolve a case entirely different from the one they pre-

sented below—without affording the district court an opportunity to evaluate 

it in the first instance.  And, of course, the remainder of the “political pro-

cess” has changed beyond all recognition since the district court issued the 
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order under review—in large part because the remainder of that “process” is 

no longer the product of an election. 

The legal considerations raised by the relief appellants are now seek-

ing are also different than those that pertained to the relief appellants sought 

below.  In seeking to enjoin the now-canceled election in the district court, 

appellants relied primarily on the Fifteenth Amendment.  See Mem. in Supp. 

of Mot. for Prelim. Inj., D. Ct. Dkt. 47-1, at 9-11, 13-15, 28, 31 (Aug. 28, 2015).  

But the Fifteenth Amendment, which protects only the “right  .   .   .  to vote,” 

is now patently inapposite.  U.S. Const. Amend. XV, § 1.  While appellants 

emphasize their claims that a race-based limit on candidates is unlawful, they 

fail to acknowledge that those claims rested entirely on the Fifteenth 

Amendment and the Voting Rights Act.  See Mem. in Support of Mot. for 

Prelim. Inj., D. Ct. Dkt. 47-1, at 13-17 (citing Arakaki v. Hawaii, 314 F.3d 

1091 (9th Cir. 2002)).  And because those claims derive entirely from a voter’s 

right to select among candidates for a public office, they cannot survive with-

out an election.  See Arakaki, 314 F.3d at 1094 (explaining that “the disquali-

fication of candidates based on race implicates the Fifteenth Amendment 

right of voters” (emphasis added)); id. at 1096 (holding that race-based re-

strictions on candidates violate the Voting Rights Act because they result in 

a “discriminatory abridgement of the right to vote” (emphasis added) (inter-

nal quotation marks and citation omitted)). 
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In the district court, appellants also invoked the Fourteenth Amend-

ment, but only insofar as that amendment “prohibits discrimination on the 

basis of race in voting.”  Mem. in Support of Mot. for Prelim. Inj., D. Ct. Dkt. 

47-1, at 11 (emphasis added); see id. at 18, 20.  Although Na‘i Aupuni has long 

contemplated that a meeting with only Native Hawaiian participants would 

occur, appellants did not seek to enjoin the holding of the meeting, or to show 

that such a meeting (as opposed to the now-canceled election leading up to it) 

would violate the Fourteenth Amendment. 

That is hardly surprising.  To do so, appellants would have had to ar-

gue that Na‘i Aupuni’s decision to hold a meeting at which Native Hawaiians 

will gather to discuss issues relating to self-determination was unlawful.  And 

they would have to make that argument even though anyone else could ex-

tend exactly the same invitation, to the same individuals, to attend a meeting 

to discuss the same issues; even though appellants conceded that the mere 

fact that Na‘i Aupuni has received funding from the Office of Hawaiian Af-

fairs is insufficient to give rise to state action, E.R. 46; OHA S.E.R. 7-8; and 

even though an injunction against such quintessentially expressive activity 

would raise serious First Amendment concerns. 

The legal considerations raised by the relief appellants are now seek-

ing are different in other respects as well.  On the state-action issues, for ex-

ample, it would be even more difficult for appellants to argue that the meet-
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ing Na‘i Aupuni is convening gives rise to state action.  Appellants’ argument 

under the “public function” doctrine, for instance, requires a showing that 

the private actor is “perform[ing] a task or exercis[ing] powers traditionally 

reserved to the government.”  Ohno v. Yasuma, 723 F.3d 984, 996 (9th Cir. 

2013).  But holding a meeting to discuss an issue of shared concern is even 

further removed from a function “reserved” to the government than the pri-

vate election analyzed by the district court.  Just as significantly, Na‘i 

Aupuni’s acts in holding the now-pending meeting are even further removed 

from any action by the State or OHA.  No court has had an opportunity to 

develop facts surrounding the State and OHA’s role (or, more accurately, 

lack thereof) in Na‘i Aupuni’s new approach to organizing a discussion on is-

sues relating to Native Hawaiian self-determination.  For that reason, as well 

as the other reasons set out above, this Court should dismiss the appeal as 

moot.7 

                                                 
7 Appellants did not seek below (and do not attempt to seek here) any re-

lief specific to their First Amendment claims, such as an injunction removing 
appellants Gapero and Moniz from the roll or an injunction placing appel-
lants Akina and Makekau on the roll without requiring them to affirm any 
viewpoint-based declaration.  Accordingly, appellants’ First Amendment 
claims—which, in any event, can be easily disposed of on the merits, see pp. 
40-42, infra—are irrelevant for purposes of this appeal. 
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C. The Exception To The Mootness Doctrine For Issues ‘Capa-
ble of Repetition, Yet Evading Review’ Does Not Apply Here 

Appellants’ sole effort expressly to address the obvious mootness prob-

lem with their appeal is to assert—in a footnote without any analysis—that 

the appeal is not moot because the issues in the case are capable of repeti-

tion, yet evading review.  See Br. 44 n.16.  Appellants are incorrect. 

The “capable of repetition, yet evading review” exception to the moot-

ness doctrine is reserved for “extraordinary cases.”  Doe v. Madison School 

District No. 321, 177 F.3d 789, 798 (9th Cir. 1999) (en banc) (internal quota-

tion marks and citation omitted).  For that exception to apply, two require-

ments must be met.  First, “there must be a ‘reasonable expectation’ that the 

same complaining party will be subject to the same injury again.”  Center for 

Biological Diversity v. Lohn, 511 F.3d 960, 965 (9th Cir. 2007) (internal quo-

tation marks and citation omitted).  Second, “the injury suffered must be of a 

type inherently limited in duration such that it is likely always to become 

moot before federal court litigation is completed.”  Id. (internal quotation 

marks and citation omitted).  Neither of those requirements is satisfied here. 

1. As an initial matter, there is no likelihood that Na‘i Aupuni will 

again hold an election for delegates to its meeting.  To the contrary, Na‘i 

Aupuni has already extended an invitation to all 196 individuals who ran for 

delegate in the canceled election (including the 156 individuals who would 

have lost if the election had been completed and the ballots counted).  See 
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December 15 News Release 1.  In addition to extending those invitations, 

Na‘i Aupuni has broadly publicized the meeting and its desire to proceed ex-

peditiously.  See id.  And in fact, the meeting is now underway.  See Colburn 

& Adler Letter, at 1.  There is not even a remote possibility—let alone a rea-

sonable expectation—that Na‘i Aupuni will terminate the ongoing meeting, 

uninvite the participants, and revert to the election it voluntary canceled, 

with all the disruption and delay to the self-determination process that such a 

series of actions would entail. 

Although they have not clearly sought to do so in this appeal, appel-

lants have no basis to invoke a speculative future election, held for another 

purpose, as an instance of the “same injury.”  In the event that the Na‘i 

Aupuni meeting results in a proposed Native Hawaiian self-governing docu-

ment, it is possible that Na‘i Aupuni or some other organization could organ-

ize another election, this time for the discrete purpose of ratifying that doc-

ument.  But the contours of such an election (if any) are presently unknown.  

No one knows whether the election would be held at all, much less by whom; 

who would be invited to participate; what they would be invited to vote on; 

and the role, if any, the State or OHA would have in that process.  And any 

potential ratification election would raise different legal considerations, un-

derscoring that it would not qualify as a repetition of the election challenged 

in this case.  In all events, such a speculative possibility does not satisfy the 
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“capable of repetition” requirement.  Cf. Ramsey v. Kantor, 96 F.3d 434, 446 

(9th Cir. 1996) (holding that there is no reasonable expectation of repetition 

where an agency would again rely on the same challenged biological opinion 

because it would base its future determinations on different factors).8 

2. In addition, the challenged action does not evade review.  This 

exception “is concerned not with particular lawsuits, but with classes of cases 

that, absent an exception, would always evade judicial review.”  

Protectmarriage.com–Yes on 8 v. Bowen, 752 F.3d 827, 836 (9th Cir. 2014), 

cert. denied, 135 S. Ct. 1523 (2015).  Accordingly, the controversy must be “of 

inherently limited duration.”  Id. (internal quotation marks and citation omit-

ted). 

That requirement is also not satisfied here.  Even if one believed that a 

speculative future ratification election were sufficiently similar to the now-

                                                 
8 While appellants address mootness in a footnote, they pointedly do not 

invoke the discrete exception for “voluntary cessation.”  That exception does 
not apply for the same reasons that the “capable of repetition” requirement 
is not satisfied:  there is no chance that appellees will “return to [their] old 
ways” by reconvening the election for delegates to the ongoing meeting.  See 
Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 
528 U.S. 167, 189 (2000) (internal quotation marks and citation omitted).  It is 
thus “absolutely clear” that the challenged behavior “could not reasonably be 
expected to recur.”  Id. (internal quotation marks and citation omitted).  Ap-
pellants cannot use the “voluntary cessation” exception to challenge a differ-
ent future action whose “nature and effect  .   .   .  cannot yet be assessed.”  
Oregon Natural Resources Council, Inc. v. Grossarth, 979 F.2d 1377, 1379 
(9th Cir. 1992). 
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canceled election to constitute a “repetition,” there would be sufficient time 

in the lead-up to such an election to resolve the issues at that time with the 

benefit of fuller factual development.  The history of this case is telling in 

that regard.  Appellants filed their complaint four years after Act 195 was 

passed, more than three years after the Roll had been opened, and approxi-

mately six months after Na‘i Aupuni publicly explained that an election 

would occur.  See February 26, 2015, Minutes of the Office of Hawaiian Af-

fairs Board of Trustees Meeting, Dkt. 19-3, at 5 (9th Cir. Nov. 5, 2015).  De-

spite appellants’ failure to proceed in a more timely manner, they were able 

to obtain review at all three levels of the federal-court system. 

What ultimately mooted the case, moreover, was not any inability to 

obtain timely review, but rather the cancellation of the election—hardly a 

circumstance likely to recur, since a canceled election carries no benefit for 

organizers and voters.  That is critical, because “the exception was designed 

to apply to situations where the type of injury involved inherently precludes 

judicial review, not to situations where review is precluded as a practical 

matter.”  Protectmarriage.com, 752 F.3d at 837 (emphasis added) (altera-

tions, internal quotation marks, and citation omitted).  If Na‘i Aupuni had not 

canceled the election, the suit would have proceeded to completion.  Indeed, 

the mere fact that “preliminary relief is technically available to maintain a 

live controversy”—whether or not plaintiffs succeed in obtaining it—itself 
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“deprive[s] federal courts of jurisdiction to consider the action as one that is 

‘capable of repetition, yet evading review.’ ”  Id. at 838. 

Further, this Court’s intervention is not required to prevent the legal 

issues from evading review, because the merits of the underlying action re-

main pending in the district court.  See G&M, Inc. v. Newbern, 488 F.2d 742, 

746 (9th Cir. 1973).  “One issue in a case can become moot, even if the rest of 

the controversy remains alive.”  Pride Shipping Corp. v. Tafu Lumber Co., 

898 F.2d 1404, 1409 (9th Cir. 1990); accord University of Texas v. 

Camenisch, 451 U.S. 390, 394 (1981).  In particular, “[o]nce the opportunity 

for a preliminary injunction has passed  .   .   .  the preliminary injunction is-

sue may be moot even though the case remains alive on the merits.”  13C 

Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal Prac-

tice and Procedure § 3533.3.1, at 77 (3d ed. 2015) (Wright & Miller).  In such 

circumstances, the legal issues are especially unlikely to evade review, be-

cause appellants would not need to initiate a new lawsuit before seeking fur-

ther injunctive relief.  See Wandering Medicine, 544 Fed. Appx. at 700.  Be-

cause neither of the requirements for the “capable of repetition, yet evading 

review” exception are met here, this Court should hold that the appeal is 

moot and dismiss the appeal.9 

                                                 
9 The factual issues relevant to mootness are undisputed.  Should this 

Court desire further development on any of those issues, however, it could 
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II. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 
DENYING APPELLANTS’ MOTION FOR A PRELIMINARY IN-
JUNCTION  

If this Court were to conclude that the appeal is not moot, it should 

hold that the district court did not abuse its discretion in denying the prelim-

inary injunction for the now-canceled election.  The district court correctly 

applied the familiar four-factor test from Winter, supra.  While analyzing 

those factors is now something of an artificial exercise in light of the cancella-

tion of the election, the district court acted well within its discretion, based on 

the evidence before it, in denying the motion. 

A. The District Court Correctly Determined That Appellants 
Are Unlikely To Succeed On The Merits 

Perhaps most importantly, the now-canceled election did not violate 

appellants’ rights.  Appellants argue that the canceled election violated their 

rights under the First, Fourteenth, and Fifteenth Amendments and the Vot-

ing Rights Act.  See Br. 34-48.  As the district court correctly determined, 

those arguments lack merit. 

1.  As a preliminary matter, appellants entirely ignore the district 

court’s threshold holding that the Fifteenth Amendment does not apply to 

the now-canceled election because it is a private election, not one to elect 

state officials or to decide a state issue.  See E.R. 39-44.  As the Supreme 

                                                                                                                                                             
remand to the district court to consider whether the motion for a preliminary 
injunction is now moot.  See 13C Wright & Miller § 3533.10.3, at 645. 
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Court has explained, the Fifteenth Amendment prohibits only 

“discriminat[ion] against  .   .   .  voters in elections to determine public gov-

ernmental policies or to select public officials, national, state, or local.”  Terry 

v. Adams, 345 U.S. 461, 467 (1953). 

That threshold requirement is dispositive of appellants’ Fifteenth 

Amendment claims.  While appellants rely on Terry, supra, and Rice v. 

Cayetano, 528 U.S. 495 (2000), that reliance is misplaced.  The election in 

Terry was a primary for public officials, because it would effectively select 

“who shall rule and govern in the county.”  345 U.S. at 469.  Likewise, the 

election in Rice for OHA trustees was an “affair of the State of Hawaii,” be-

cause it would select officials “responsible for the administration of state laws 

and obligations.”  528 U.S. at 520. 

In contrast, as the district court correctly determined, the now-

canceled election here would not have either resulted in the election of state 

officeholders or decided state law or policy.  See, e.g., E.R. 40-41.  The elec-

tion was not being conducted pursuant to Hawaii’s election laws, nor was it 

conducted or regulated by the Hawaii Office of Elections; instead, it was be-

ing conducted by a private organization hired by Na‘i Aupuni, with all deci-

sions made by Na‘i Aupuni, also a private organization.  See E.R. 40-41.  And 

the election was “not a public election based on Act 195 itself,” for the simple 

reason that Act 195 does not mandate any election.  E.R. 43-44.  As the dis-
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trict court explained, the now-canceled election was thus “fundamentally dif-

ferent” from elections of the type at issue in Terry and Rice.  E.R. 39-40, 43. 

Instead, the only decision that would have been made if the election 

had been completed was the selection of delegates to a private convention.  

See E.R. 41.  But appellants do not contend, nor could they, that the dele-

gates would have been public officials.  Appellants instead suggest that the 

canceled election is subject to the Fifteenth Amendment because it would 

have “determine[d] public governmental policies.”  Br. 30-31 (internal quota-

tion marks and citation omitted).10  The canceled election was not a referen-

dum, and appellants cannot contend that the election itself would have de-

termined public governmental policies.  Appellants thus improperly seek to 

lump together what the election would have decided (the selection of dele-

gates) with what might have emerged from the subsequent convention of the 

elected delegates.  And even if the convention had resulted in the recommen-

dation of adoption of a constitution for a Native Hawaiian self-governing en-

tity, any such document would have had no independent legal force; further 

steps to obtain recognition would have been needed before any law or gov-

                                                 
10 Appellants mischaracterize the district court’s decision in suggesting 

that it stands for the proposition that elections that decide public issues are 
never subject to constitutional protections.  See Br. 30-31.  In the passage 
appellants quote, the district court merely, and correctly, concluded that the 
Na‘i Aupuni election was not an election that decided public issues.  See E.R. 
43. 
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ernmental policy was decided.  See E.R. 41-42.11  The Fifteenth Amendment 

simply was not triggered by the now-canceled private election.12 

2. As to all of their claims, appellants failed to demonstrate a likeli-

hood of success because they did not establish that Na‘i Aupuni was engaged 

in state action in conducting the now-canceled election.  Appellants rely on 

the “public function” and the “joint action” tests for state action.  See Br. 25-

                                                 
11 Appellants suggest that, merely because the federal government might 

“recognize a Native Hawaiian entity by means of a unilateral executive ac-
tion,” they “will have been successfully excluded from playing any role in this 
process” by virtue of their exclusion from the election.  Br. 29-30.  That is a 
non sequitur.  Appellants have the same rights as any other citizens to par-
ticipate in the recognition process by commenting on the Department of the 
Interior’s proposed rule setting out the process and voting in the presidential 
election for the leader of the Executive Branch, which will make any ultimate 
decision on recognition.  Appellants again seek to lump together the now-
canceled Na‘i Aupuni election with political action that may occur in the fu-
ture; for purposes of the Fifteenth Amendment, the latter is completely ir-
relevant. 

12 Appellants’ claims under the Voting Rights Act fail for the same reason.  
The Voting Rights Act applies only to “votes cast with respect to candidates 
for public or party office and propositions for which votes are received in an 
election.”  Chisom v. Roemer, 501 U.S. 380, 391 (1991) (internal quotation 
marks and citation omitted); see 52 U.S.C. §§ 10301, 10310.  The Voting 
Rights Act also only applies to voting qualifications “imposed or applied by 
any State or political subdivision.”  52 U.S.C. § 10301(a); see also Local Un-
ions 20 v. United Brotherhood of Carpenters & Joiners of America, 223 F. 
Supp. 2d 491, 501 (S.D.N.Y. 2002).  Na‘i Aupuni is not a state or political sub-
division, nor is it engaged in state action.  See pp. 33-40, infra.  Likewise, ap-
pellants cannot succeed on their argument based on Arakaki, 314 F.3d 1091, 
because the Fifteenth Amendment claim in that case depended on the occur-
rence of an election.  See p. 22, supra. 
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34.  As the district court correctly held, however, there was no state action 

under either test. 

a. ‘Public function’ test. — First, the holding of an election by a 

private entity does not constitute a “public function”:  that is, a function 

which is “traditionally the exclusive prerogative of the State.”  Rendell-

Baker v. Kohn, 457 U.S. 830, 842 (1982) (internal quotation marks and cita-

tion omitted).  Appellants rely on a general statement from Flagg Brothers, 

Inc. v. Brooks, 436 U.S. 149 (1978), to suggest that anything called an “elec-

tion” is a public function.  See Br. 25.  But appellants omit the Supreme 

Court’s subsequent explanation that the “public function” test for state ac-

tion “encompasses only state-regulated elections or elections conducted by 

organizations which in practice produce ‘the uncontested choice of public of-

ficials.’ ”  Flagg Brothers, 436 U.S. at 158 (citation omitted); see E.R. 45.  

Here, as discussed above, the election was not conducted or regulated by the 

State and would not have resulted in the selection of public officials or the de-

termination of state laws or policy.  See pp. 32-33, supra.  It thus could not 

have constituted a public function. 

In invoking the “public function” test, appellants principally rely on 

Davis v. Guam, 785 F.3d 1311 (9th Cir. 2015).  See Br. 27-29.  In Davis, how-

ever, the only issue was whether the plaintiff had standing; this Court ex-

pressly refused to address the merits because “standing doesn’t depend on 
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the merits of the plaintiff’s contention that particular conduct is illegal.”  785 

F.3d at 1316 (alteration, internal quotation marks, and citation omitted).  To 

state the obvious, appellants cannot rely on a case that did not address the 

merits to show that they are likely to succeed on the merits.  In any event, 

the facts of Davis are distinguishable, because (1) the vote at issue there was 

being conducted by the government of Guam, not by a private and autono-

mous non-profit organization, and (2) the vote was a referendum on a policy 

question (the result of which the government was required to transmit to the 

President, Congress, and the United Nations), not an election of delegates to 

a private convention.  See id. at 1313. 

Appellants additionally contend that the question of Native Hawaiian 

sovereignty is a “consequential” public matter on which they wish to com-

ment and that the election could “affect the legal, social, and financial rela-

tionships of all Hawaiians.”  Br. 28-29.  As the district court noted, however, 

mere “importance” is not the test for a “public function.”  OHA S.E.R. 7.  If it 

were, the result would be to impose constitutional constraints on all manner 

of elections by private interest groups, simply because such an election could 

result in an interest group taking a position on an important public matter.  

See Terry, 345 U.S. at 482 (Clark, J., concurring).  And appellants offer no 

support or explanation for how the now-canceled election would have affected 
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all Hawaiians, because the election would “not [have] result[ed], by itself, in 

any change in federal or state laws or obligations.”  E.R. 41. 

b. ‘Joint action’ test. — Appellants fare no better under the “joint 

action” test for state action.  “[J]oint action exists when the state has so far 

insinuated itself into a position of interdependence with the private entity 

that it must be recognized as a joint participant in the challenged activity.”  

Tsao v. Desert Palace, Inc., 698 F.3d 1128, 1140 (9th Cir. 2012) (alteration, 

internal quotation marks, and citation omitted).  The district court correctly 

determined that no such “interdependence” is present here. 

In their brief, appellants are simply arguing with the district court’s 

fact-bound determination on that point.  Their explanations as to why the dis-

trict court clearly erred fall far short of establishing that the district court’s 

determination was “illogical, implausible, or without support in inferences 

that may be drawn from the record.”  United States v. Hinkson, 585 F.3d 

1247, 1262 (9th Cir. 2009) (en banc), cert. denied, 131 S. Ct. 2096 (2011).  Ap-

pellants repeatedly assert that the canceled election was somehow subject to 

the control of the State through Act 195.  See, e.g., Br. 32-34.  But Act 195 

does not establish a mechanism for any election take place at all, much less 

compel a non-profit organization such as Na‘i Aupuni to conduct an election 

using the Act 195-mandated Roll.  See E.R. 43-44, 48.  In his unrebutted tes-

timony, which the district court credited, Na‘i Aupuni’s president testified 
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that Na‘i Aupuni voluntarily chose to make use of the Roll for the now-

canceled election and that it did not view its actions in conducting the election 

as controlled by Act 195.  See E.R. 21-22. 

Appellants also rely on OHA’s grant of funds to Na‘i Aupuni.  See Br. 

33-34.  At the hearing in the district court, however, appellants acknowledged 

that public funding is a “red herring”—an admission the district court called 

“well-taken” in light of case law making clear that the mere presence of pub-

lic funding is insufficient to give rise to state action.  See E.R. 46 (internal 

quotation marks omitted) (collecting cases).  Nor is the existence of a con-

tractual relationship between OHA and Na‘i Aupuni sufficient.  See Rendell-

Baker, 457 U.S. at 840-841.13 

Indeed, the terms of the grant agreement carefully preserved Na‘i 

Aupuni’s autonomy.  The grant agreement expressly provided that OHA 

“will [not] directly or indirectly control or affect the decisions of [Na‘i 

Aupuni].”  E.R. 207.  Moreover, the agreement gave Na‘i Aupuni the right to 

include in its election additional voters beyond those listed on the Roll.  Id.  

In the face of those provisions, appellants resort to an unusual argument:  

namely, that Na‘i Aupuni was engaged in joint action because it decided to 

                                                 
13 Appellants suggest that OHA could provide grant money to Na‘i Aupuni 

only if it “fulfill[ed] its statutory obligations under Act 195.”  See Br. 33-34.  
But appellants do not identify any such obligations, either as to OHA or Na‘i 
Aupuni, and in fact there are none. 
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use the Roll for its election before entering into the agreement with OHA.  

Br. 34.  But appellants offer no evidence that OHA influenced or compelled 

Na‘i Aupuni’s decision in that regard, and the sequence of events under-

scores Na‘i Aupuni’s independence from OHA.14 

Appellants characterize Na‘i Aupuni’s independence as a “sham,” see 

Br. 34, but the district court soundly rejected that characterization based on 

the testimony of Na‘i Aupuni’s president and the language of the grant 

agreement.  As the district court noted, “[a]ll the evidence suggests that 

OHA has no control over Nai Aupuni[] and that Nai Aupuni is acting com-

pletely independently.”  E.R. 46.  Appellants have not demonstrated that the 

district court’s fact-bound determination was erroneous. 

Finally on this score, appellants cite no support for their implicit ar-

gument that state action exists simply because Na‘i Aupuni and OHA may 

share a common desire for Native Hawaiians to be able to organize.  It is well 

settled that the “mere approval or acquiescence of the State” does not con-

                                                 
14 Appellants misstate the record by contending that it is “undisputed” 

that OHA was an “ex officio member” of Na‘i Aupuni at some point in the 
past.  Br. 12 & n.2 (internal quotation marks omitted).  That is simply wrong, 
as Na‘i Aupuni’s bylaws make clear.  See E.R. 174-181.  In the district court, 
Na‘i Aupuni’s president testified that Na‘i Aupuni is independent of any state 
agency, and the district court credited his testimony.  See E.R. 23-24, 46.  
Appellants elected not to question Na‘i Aupuni’s president about that issue, 
and Na‘i Aupuni’s counsel explained why appellants had failed to establish 
that OHA was a “member” of Na‘i Aupuni.  See E.R. 116-117. 
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vert private conduct into state action.  American Manufacturers Mutual In-

surance Co. v. Sullivan, 526 U.S. 40, 52 (1999).15 

c. Countervailing considerations. — Appellants entirely ignore two 

significant countervailing reasons the district court identified that weigh 

against the presence of state action.  See E.R. 48-50.  First, Na‘i Aupuni is 

engaged in a process to promote Native Hawaiian self-determination, an in-

herently exclusionary process.  If such organizing is deemed to be state ac-

tion that must comply with the Fourteenth Amendment, it would be effec-

tively impossible for Native Hawaiians ever to engage in self-determination, 

for the common-sense reason that identifying the “collective voice amongst 

Native Hawaiians  .   .   .  is not possible without limiting such self-governance 

discussions to Native Hawaiians themselves.”  E.R. 57-58. 

                                                 
15 The cases appellants cite in support of their argument under the “joint 

action” test are readily distinguishable.  In Swift v. Lewis, 901 F.2d 730 
(1990), this Court noted, in a footnote, that a contractor who had participated 
with prison officers in making a decision about an inmate’s religious beliefs 
could be considered a state actor.  See id. at 732 n.2.  Likewise, in 
Schowengerdt v. General Dynamics Corp., 823 F.2d 1328 (1987), this Court 
noted, again in a footnote, that a private actor who had “participated with the 
federal defendants in searching [plaintiff’s] office” could be considered a 
state actor.  See id. at 1332 n.3.  Appellants’ own cases demonstrate that, as 
its name suggests, the “joint action” test requires some kind of state action 
that the private actor is joining.  Here, there is no allegation that the State is 
engaging in any activity that Na‘i Aupuni is joining; rather, appellants are 
challenging the activity of Na‘i Aupuni itself. 
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Second, Na‘i Aupuni and Native Hawaiians are attempting to engage in 

public speech and expressive association on the issue of Native Hawaiian 

sovereignty—activities that are protected by the First Amendment.  This 

Court has held that, when a private party is engaging in “an exercise of its 

lawful First Amendment right,” it constitutes a “countervailing reason 

against attributing” the entity’s activity to the State.  Single Moms, Inc. v. 

Montana Power Co., 331 F.3d 743, 748 (9th Cir. 2003).  The risk of chilling 

expressive association is a “significant countervailing reason” that weighs 

against the presence of state action.  Id. at 749.  

3. In the event that the Court were to conclude that Na‘i Aupuni 

engaged in state action, appellants have still failed to establish a likelihood of 

success on their claims.  As to appellants’ Fourteenth Amendment claims, 

those claims would fail under Morton v. Mancari, 417 U.S. 535 (1974), for the 

reasons identified by the State of Hawai‘i appellees in their separate brief. 

As to appellants’ First Amendment claims, the district court correctly 

held that there was no violation of appellants’ rights.  Appellants Akina and 

Makekau asserted a First Amendment claim based on allegations that they 

were excluded from the voter list of the now-canceled election because they 

refused to affirm the “unrelinquished sovereignty of the Native Hawaiian 

people.”  Br. 45 (internal quotation marks omitted).  But the district court 

found that, “[f]rom the record as a whole, it certainly appears that if Akina 
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and Makekau truly wanted to participate in Nai Aupuni’s process they could 

have easily done so, but they chose not to.”  E.R. 60.  The unrebutted evi-

dence before the district court showed that any Native Hawaiian who did not 

wish to make the challenged declaration on the Roll Commission’s online 

form could have joined the voter roll by registering on OHA’s separate regis-

try.  See E.R. 59. 

For their part, appellants Gapero and Moniz proffer an alternative 

theory, which the district court also correctly rejected.  These appellants 

claim that they were forced to engage in compelled speech by being regis-

tered for the now-canceled election without their consent.  As the district 

court correctly found, however, “the Roll itself is not a voter-registration 

list,” E.R. 62, and “[m]erely being on the Roll does not compel a statement as 

to sovereignty,” E.R. 61.  Approximately 62% of the individuals on the Roll 

come from the OHA registry, which does not require affirmation of sover-

eignty or any other declaration.  Appellants therefore cannot claim that in-

clusion on the Roll indicates their support for Native Hawaiian sovereignty 

or any aspect of the ongoing self-determination process.  E.R. 61.  What is 

more, appellants Gapero and Moniz were repeatedly informed that they 

could opt out of being listed on the Roll and were again directly contacted 

through counsel after this lawsuit was filed to inform them that they could 

remove their names.  E.R. 17; OHA S.E.R. 10-11.  To this day, however, they 
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have not done so.  For that reason, as well, appellants are not entitled to an 

injunction.16 

B. The District Court Correctly Determined That Appellants 
Failed To Satisfy The Other Requirements For A Prelimi-
nary Injunction 

1. Appellants cannot satisfy the other requirements for a prelimi-

nary injunction for the simple reason that the election they sought to enjoin 

has now been canceled.  The relief they sought below is not needed to pre-

vent any irreparable injury; to the contrary, the relief can accomplish noth-

ing at all.  See pp. 18-20, supra.  Now that Na‘i Aupuni is no longer holding 

the election, appellants are not being denied the right to vote and thus have 

no injury.  Likewise, without an election, there are no equities to balance and 

no public interest to consider.  Appellants’ arguments about the equities, 

harm, or public interest related to the inability to vote in the canceled elec-

tion are now entirely contrafactual.  For example, appellants assert that 

“[t]here is an extraordinary public interest in preventing the right to vote 

from being denied or abridged.”  Br. 53-54.  But there is no longer an election 

                                                 
16 As the district court also correctly noted, to the extent that Gapero and 

Moniz have a valid compelled-speech claim, the proper relief would be an in-
junction requiring removal of their names, not an injunction blocking the 
now-canceled election.  See E.R. 62. 
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in which to vote.  The very absurdity of conducting an equitable inquiry in 

these changed circumstances underscores the mootness of the appeal.17 

2. To the extent appellants are now seeking to enjoin not the elec-

tion, but the ongoing meeting convened by Na‘i Aupuni, the district court has 

not had an opportunity to consider any equitable factors with respect to that 

meeting—both because appellants did not ask it to, and because that meeting 

is fundamentally different from the initially planned convention (insofar as it 

is being attended by private invitees, not elected delegates).  There are no 

findings as to harm, equities, or the public interest related to this novel form 

of injunctive relief for the Court to review.  And if appellants want to seek 

that novel form of relief, they should dismiss this appeal and return to the 

district court in the first instance. 

3. Even if this Court were willing to take a first crack at appellants’ 

novel request for relief (and it should not be), appellants still could not meet 

their burden.  Appellants have no right to participate in a private gathering, 

like the meeting that Na‘i Aupuni is currently holding.  All Na‘i Aupuni is do-

ing is inviting a group of Native Hawaiians who have expressed interest in 

                                                 
17 To the extent that appellants rely on the Supreme Court’s decision to 

grant an injunction pending appeal, see Br. 54, that reliance is misplaced for 
much the same reasons.  The injunction appellants sought from the Supreme 
Court was to prevent the counting of the ballots in the election, and any equi-
table analysis that the Court may have conducted has long since been super-
seded by events. 
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discussing issues relating to Native Hawaiian self-determination to a gather-

ing.  As appellants recently acknowledged in a filing with the Supreme Court, 

“[p]rivate individuals and groups are free to hold any ‘gathering’ they wish.” 

Reply in Supp. of Mot. for Civil Contempt 2, No. 15A551 (U.S. Jan. 7, 2016). 

In fact, Na‘i Aupuni has a First Amendment right to invite whomever it 

wishes to its meeting, because “implicit in the right to engage in activities 

protected by the First Amendment [is] a corresponding right to associate 

with others in pursuit of a wide variety of political, social, economic, educa-

tional, religious, and cultural ends.”  Roberts v. United States Jaycees, 468 

U.S. 609, 622 (1984).  Moreover, Na‘i Aupuni has a related First Amendment 

right to exclude people from its association, because the “[t]he forced inclu-

sion of an unwanted person in a group,” as appellants ask for here, “infringes 

the group’s freedom of expressive association if the presence of that person 

affects in a significant way the group’s ability to advocate public or private 

viewpoints.”  Boy Scouts of America v. Dale, 530 U.S. 640, 648 (2000).  Na‘i 

Aupuni seeks to express the views of Native Hawaiians about issues relating 

to Native Hawaiian self-determination; as the district court noted, “by defini-

tion, this is not possible without limiting such self-governance discussions to 

Native Hawaiians themselves.”  E.R. 57-58.  The equities weigh strongly 

against appellants’ newly requested injunctive relief because it would in-

fringe on those fundamental rights. 
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Appellants also cannot establish harm or show that the equities favor 

their injunction based on mere speculation about the outcome of the meeting 

or further speculation that the federal or state governments might eventually 

recognize a Native Hawaiian self-governing entity.  As the Supreme Court 

has explained, “[a] preliminary injunction will not be issued simply to prevent 

the possibility of some remote future injury.”  Winter, 555 U.S. at 22 (inter-

nal quotation marks and citation omitted). 

Moreover, it is untrue that appellants cannot participate in the political 

debate and decisionmaking surrounding Native Hawaiian sovereignty more 

generally simply because Na‘i Aupuni did not invite them to the meeting it is 

currently conducting.  Appellants have exactly the same ability to participate 

in the broader political process as any other citizen.  They could convene 

their own gathering of individuals to discuss Native Hawaiian sovereignty 

and suggest their own constitution for such an entity.  They can, as several 

appellants have already done, submit comments on the Department of the 

Interior’s proposed rule setting out the process for federal recognition of a 

Native Hawaiian self-governing entity.  See Keli‘i Akina, Comment Letter on 

Proposed Rule for Procedures for Reestablishing a Formal Government-to-

Government Relationship with the Native Hawaiian Community (Dec. 29, 

2015) <tinyurl.com/akinaletter>; Melissa Moniz, Comment on Proposed 

Rule for Procedures for Reestablishing a Formal Government-to-Govern-
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ment Relationship with the Native Hawaiian Community (Dec. 30, 2015) 

<tinyurl.com/monizcomment>; Kealii Makekau, Comment on Proposed 

Rule for Procedures for Reestablishing a Formal Government-to-Govern-

ment Relationship with the Native Hawaiian Community (Dec. 10, 2015) 

<tinyurl.com/makekaucomment>.  They can fully participate in the public 

debate about Native Hawaiian self-determination, as appellant Akina has 

done through a recent op-ed in the Wall Street Journal.  Keli‘i Akina, The 

Racial Spoils System Invents a Tribe for Native Hawaiians, Wall St. J., 

Dec. 19, 2015, at A13.  They can vote in elections for the federal and state of-

ficials, who will have the final say on whether any Native Hawaiian self-

governing entity is recognized.  Given the myriad ways in which appellants 

can participate in the broader political process, they cannot establish an ir-

reparable injury from being excluded from one privately held meeting to dis-

cuss issues relating to Native Hawaiian self-determination. 

Finally, as to the public interest, appellants do not identify any public 

interest in preventing Na‘i Aupuni from hosting its meeting.  To the contra-

ry, as the district court noted, there is public interest in fostering to the pro-

cess of self-determination.  See E.R. 64.  But it would be passing strange for 

this Court to analyze those equitable considerations in the first instance with 

regard to a type of relief that appellants did not even seek in their motion for 

a preliminary injunction, the denial of which is the sole object of this Court’s 
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review.  By virtue of the cancellation of the challenged election, the appeal 

from the denial of appellants’ motion is now moot, and this Court should 

therefore dismiss the appeal. 

CONCLUSION 

This appeal should be dismissed as moot.  In the alternative, the judg-

ment of the district court should be affirmed. 

Respectfully submitted, 
 
s/ Kannon K. Shanmugam  

ROBERT G. KLEIN    KANNON K. SHANMUGAM 
MCCORRISTON MILLER MUKAI   ELLEN E. OBERWETTER 

MACKINNON LLP ELI S. SCHLAM 
Five Waterfront Plaza, Fourth Floor MASHA G. HANSFORD 
500 Ala Moana Boulevard WILLIAMS & CONNOLLY LLP 
Honolulu, HI 96813  725 Twelfth Street, N.W. 
  Washington, DC 20005 
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(ORDER LIST: 577 U.S.) 

TUESDAY, JANUARY 19, 2016 

CERTIORARI -- SUMMARY DISPOSITION 

15-85  MEDTRONIC SOFAMOR DANEK, ET AL. V. NuVASIVE INC. 

  The petition for a writ of certiorari is granted.  The 

judgment is vacated, and the case is remanded to the United 

States Court of Appeals for the Federal Circuit for further 

consideration in light of Commil USA, LLC v. Cisco Systems, 

Inc., 575 U. S. ___ (2015). 

ORDERS IN PENDING CASES 

15A551  AKINA, KELI'I, ET AL. V. HAWAII, ET AL. 

  The motion of applicants Keli'i Akina, et al. for civil 

contempt is denied. 

15M75   BIROS, ROBERT V. KANE, ATT'Y GEN. OF PA, ET AL.

  The motion for leave to file a petition for a 

 writ of certiorari under seal is granted. 

15-497 FRY, STACY, ET VIR V. NAPOLEON COMMUNITY SCH., ET AL. 

  The Solicitor General is invited to file a brief in this 

case expressing the views of the United States. 

15-5495   ENRIQUEZ, JUAN V. STEPHENS, DIR., TX DCJ 

15-5648 DIXON, LANDRY V. DISTRICT COURT OF LA, ET AL. 

15-6142 CLAY, THOMAS H. V. STEPHENS, DIR., TX DCJ 

15-6244   MOORE, DARRELL J. V. MONTIEL, RUDOLF, ET AL. 

15-6492   ZAMMIT, PIO P. V. NEW BALTIMORE, MI 

  The motions of petitioners for reconsideration of orders 

denying leave to proceed in forma pauperis are denied. 
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Supreme Court of the United States 

No. 15A551 

KELI’I AKINA, ET AL., 

        Applicants,  
v. 

HAWAII, ET AL. 

O R D E R 

UPON CONSIDERATION of the application of counsel for the 

applicants, the responses filed thereto, and the reply, 

IT IS ORDERED that the respondents are enjoined from counting the 

ballots cast in, and certifying the winners of, the election described in the 

application, pending further order of the undersigned or of the Court. 

/s/ Anthony M. Kennedy
        Associate Justice of the Supreme

    Court of the United States 

Dated this 27th 
day of November, 2015. 
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