
  
IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT  
 
KELI’I AKINA, et al.,  
 
                               Plaintiffs, 
                vs. 
 
THE STATE OF HAWAII, et al. 
 
 
                              Defendants. 
 

 
No. 15-17134 

Appeal from Case No. 1:15-cv-00322-
JMS-BMK, District of Hawaii 

PLAINTIFFS-APPELLANTS’ 
MOTION TO EXTEND TIME FOR 
FILING BRIEF 
 

 

 Pursuant to Federal Rule of Appellate Procedure 26(b) and Ninth Circuit 

Rule 31-2.2(b), Appellants respectfully move for a thirty (30) day extension of 

time, to and including December 23, 2015, in which to file their opening brief and 

excerpts of record in the above-captioned appeal.  Appellants respectfully request 

that all other current briefing deadlines likewise be extended by thirty (30) days. 

 By Order entered October 28, 2015, Appellants’ brief is currently due on 

Monday, November 23, 2015.  Docket Entry 5; Declaration of Robert D. Popper ¶ 

5.  Appellants’ have not previously requested an extension of this deadline.  

Counsel for each Appellee have been informed about this motion and asked to 

consent, but at the time of the filing of this motion, none have responded to 

counsel’s inquiry one way or the other.  Id. ¶ 7.   
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Good cause exists for the requested extension, as set forth in detail in the 

attached declaration. First, this case raises substantial constitutional and other 

issues which require significant care and time for briefing.  Id. ¶ 3.  

Second, earlier today, November 19, 2015, a panel of this Court issued an 

Order denying Appellants’ urgent motion for an injunction pending disposition of 

the appeal.1  Id. ¶ 4.   Until that Order was issued, Appellants had planned to file 

their brief on the currently scheduled due date of Monday, November 23, 2015.  Id. 

¶ 4.  However, the event Appellants seek to enjoin is scheduled to occur on 

November 30, 2015, when Appellees or their agents will count the ballots cast in 

an election Appellants have challenged and declare and certify the winners.  To 

obtain injunctive relief now, Appellants must file an emergency application for an 

injunction with the U.S. Supreme Court.  Id. ¶ 4.  The need to do this before the 

completion of the challenged election on November 30, 2015, requires that time be 

devoted to the application to the Supreme Court that would otherwise have been 

devoted to Appellants’ brief in this Court.  Id. ¶ 4.   

Although this motion for an extension is being filed in fewer than seven (7) 

days before the deadline for Appellants’ brief, good cause exists to grant it, as the 

extension was necessitated by the Courts’ action today.  

                                                            
1 Plaintiff first sought a preliminary injunction from the District Court, the denial 
of which led to the instant appeal.  Id. ¶ 3.   On October 29, 2015, Appellants filed 
an urgent motion for an injunction pending disposition of this appeal.  Id. ¶ 3.    
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Counsel for Appellants have at all times exercised diligence to provide both 

this Court and the district court timely and professional briefing.  Id. ¶ 9.  A thirty 

(30) day extension for Appellants’ opening brief would enable counsel to do the 

same with this brief, while at the same time fulfilling their obligations in other 

courts.  Id. ¶ 4, 9.    

No significant delay of this matter will result from this extension.  Under 

this Court’s current briefing schedule Order of October 28, 2015, briefing would 

have been completed by January 4, 2015, at the latest.  Id. ¶ 10.  If the Court grants 

this extension, and extends all other deadlines as well, briefing will be completed 

by February 3, 2015, at the latest.  Id. ¶ 10.  As the election subject to this 

preliminary injunction appeal is scheduled to be completed by November 30, 2015, 

this extension of time will not alter the range of post-election judicial remedies 

available to this Court.  Id. ¶ 10.  With the requested extension, briefing of this 

matter would be completed within four (4) months of the filing of the Notice of 

Appeal, on October 26, 2015.  Id. ¶ 10.    

DATED this 19th day of November, 2015.  

      Respectfully submitted,  

      /s/ Robert D. Popper     
      ROBERT D. POPPER 
      
      Attorney for Plaintiff-Appellants 
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DECLARATION OF ROBERT D. POPPER 

 Robert D. Popper, for his declaration, pursuant to 28 U.S.C. § 1746, states as 

follows: 

1. I am over the age of 18 and I am of sound mind and am fully competent and 

authorized to make this declaration. 

2. I am an attorney at Judicial Watch representing the Appellants in the above-

captioned matter.  In accordance with Ninth Circuit Rule 31-2.2(b), I submit this 

declaration in support of Plaintiffs-Appellants’ Motion to Extend Time For Filing 

Brief.  

3. This case concerns the claim that agents of the State of Hawaii are 

conducting a racially exclusive and viewpoint restricted election, in violation of the 

First, Fourteenth, and Fifteenth Amendments, the Voting Rights Act of 1965, and 

the Civil Rights Act of 1871.  After Appellants’ moved for a preliminary 

injunction, the district court denied Appellants’ motion, along with Appellants’ 

separate motion for an injunction pending appeal, in an oral ruling issued October 

23, 2015.  Appellants filed a timely notice of appeal on October 26, 2015.  The 

District Court’s written order embodying its oral ruling was issued on October 29, 

2015.  Appellants filed their urgent motion for an injunction pending appeal in 

accordance with Ninth Circuit Rule 27-3(b) that same day.   
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4. Today, November 19, 2015, this Court denied Appellants’ urgent motion for 

an injunction pending appeal.  As a result, Appellants need to submit an emergency 

application for an injunction to the Supreme Court very promptly.  Before today, 

Appellants’ counsel had planned to file the opening brief with this Court on 

November 23, 2015 and was positioned to do so.  However, Appellants’ counsel 

will have great difficulty making both filings within the same short timeframe 

while giving to each brief the time and attention it deserves.  Accordingly, 

Appellants request this extension of their time in which to file their opening brief.   

5. Pursuant to the Order issued on October 28, 2015, Appellants’ principal 

brief is due on November 23, 2015, only four days from today.   

6. Appellants have not previously sought any extension of time for filing their 

opening brief.  A thirty (30) day extension, through and including December 23, 

2015, is necessary to provide counsel for Appellants sufficient time to prepare 

Appellants’ opening brief.  Such an extension is necessary because of the nature of 

the issues presented and the limited time period afforded Appellants to appeal to 

the Supreme Court of the United States before the conclusion, on November 30, 

2015, of the election Appellants challenge. 

7. I contacted all of Appellees’ counsel earlier today seeking their consent to 

this extension.  However, as of the time of this filing, no counsel has responded to 

indicate whether they consent or oppose for any reason.    
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8. Although this motion for extension is being filed less than seven (7) days 

before the deadline for Appellants’ brief, good cause exists to grant it, as the 

extension was only necessitated by the Courts’ action today and Appellants’ need 

to respond to it.    

9. Appellants’ counsel has at all times during this matter exercised diligence in 

providing timely and professional briefing to the district court, and we intend and 

expect to do the same in this Court.  This extension will allow Appellants to devote 

the time and attention to their opening brief with this Court that the issues require.  

If the extension is granted, Appellants’ opening brief will be filed within the time 

requested.  

10. No significant delay of this matter will result from this extension.  Briefing 

would have been completed by January 4, 2016, under the original schedule, and 

this extension will only push the briefing cycle back to no later than February 3, 

2016.  Since the balloting for the election subject to this preliminary injunction 

appeal will be over by November 30, 2015, this Court’s available post-election 

remedies will not change as a result of this extension.   
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11. Pursuant to Rule 31-2.2(b)(7), to my knowledge the court reporter is not in 

default with regard to any designated transcripts in this case.   

 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated: November 19, 2015  
 
      s/ Robert D. Popper 

______________________________ 
      Robert D. Popper 
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