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DEFENDANT-APPELLEE NAʻI AUPUNI’S MEMORANDUM IN 
OPPOSITION TO PLAINTIFFS-APPELLANTS’ URGENT MOTION FOR 

AN INJUNCTION WHILE APPEAL IS PENDING 
 
I. INTRODUCTION 

Despite the court’s detailed factual findings and thorough legal analysis 

resulting in the denial of Appellants’ preliminary injunction, Appellants are 

attempting to halt an ongoing private election.  Below, the court, in applying the 

same legal standard this Court must apply, denied Appellants’ Motion for a 

Preliminary Injunction, filed on August 27, 2015 (“Motion”), and Appellants’ oral 

motion for an injunction made on October 23, 2015.  Appellants now file an 

Urgent Motion for an Injunction While Appeal Is Pending before the Ninth Circuit 

Court of Appeals (“Appellate Motion”).  The Appellate Motion fails because, as in 

the court below, Appellants cannot satisfy any of the required elements entitling 

them to an injunction.  See Exhibit (“Exh.”) 1.1 

II. BACKGROUND 

A. Act 195 and the Native Hawaiian Roll Commission 

Act 195, codified as Chapter 10H of the Hawaii Revised Statutes (“HRS”), 

established a five-member Native Hawaiian Roll Commission (“NHRC”).  See 

HRS § 10H-3(a)(1).  The NHRC was tasked to publish a roll of Native Hawaiians 

(the “Roll”) “intended to facilitate the process under which qualified Native 

                                           
1 Exhibits referenced by numbers are attached hereto.  Exhibits referenced 
alphabetically correspond to Appellants’ exhibits. 
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Hawaiians may independently commence the organization of a convention of 

qualified Native Hawaiians, established for the purpose of organizing themselves.”  

Exh. 2 at 11-12.  Act 195 defined a “qualified Native Hawaiian” as an individual, 

age eighteen or older, who certifies that he or she (1) is “a descendant of the 

aboriginal peoples who, prior to 1778, occupied and exercised sovereignty in the 

Hawaiian islands, the area that now constitutes the State of Hawaii,” and (2) has 

“maintained a significant cultural, social, or civic connection to the Native 

Hawaiian community and wishes to participate in the organization of the Native 

Hawaiian governing entity.”  HRS § 10H-3(a)(2)(B).  The NHRC asked registrants 

to make several declarations, including Declaration One, which provided:  “I 

affirm the unrelinquished sovereignty of the Native Hawaiian people, and my 

intent to participate in the process of self-governance.”  Exh. R ¶ 42; Exh. F.   

Act 77 amended Act 195 to allow registrants from multiple databases of 

verified Native Hawaiians, as maintained by the Office of Hawaiian Affairs 

(“OHA”), to be added to the Roll.  Exh. 3 at 3.2  Pursuant to Act 77, OHA sent 

electronic files to the NHRC that included the OHA registrants for inclusion in the 

Roll.  Exh. 4 ¶¶ 4, 6; Exh. M ¶¶ 10, 15. 

B. Na‘i Aupuni 

                                           
2  Approximately 62 percent of the Roll is from OHA, and the other 38 percent is 
from the NHRC process.  Exh. 1 at 58.  Thus, approximately 62 percent of the Roll 
did not have to affirm Declarations One.  Exh. 1 at 9. 
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Na‘i Aupuni (“NA”), incorporated on December 23, 2014, is a non-profit 

corporation.  Exh. L ¶ 6.  NA is comprised of Native Hawaiian directors who 

formed NA to provide a process for Native Hawaiians to further self-determination 

and self-governance.  Exh. J § 1.3; Exh. L ¶ 6.  NA anticipated that a convention of 

delegates would discuss and perhaps propose a recommendation on membership of 

a Native Hawaiian governing entity (“NHGE”), and NA decided, on its own and as 

one of its initial decisions, that Native Hawaiian delegates should make that 

determination and that its election and convention process thus should be 

composed of Native Hawaiians.  Exh. L ¶ 13.  Prior to entering into any formal 

relationship with OHA, NA informed OHA that it intended to use the Roll, but that 

it would also look into whether other available lists of Native Hawaiians could be 

used to form its voter list.  Id.  The NA directors did not view Act 195 as 

controlling their decision making.  Exh. 1 at 18-19.   

NA requested grant funds from OHA so that NA could conduct its election 

of delegates, convention and ratification vote process.  Exh. L ¶ 14.  On April 27, 

2015, at NA’s request, OHA, Akamai Foundation (“Akamai”), and NA entered 

into a Grant Agreement whereby OHA provided $2,595,000 of Native Hawaiian 

trust funds to Akamai as a grant for the purpose of NA conducting an election of 

delegates, convention and ratification vote.  Exh. P; Exh. L ¶ 14.  

The Grant Agreement contains the following autonomy clause: 
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3.  Naʻi Aupuni’s Autonomy.  As set forth in the separate Fiscal 
Sponsorship Agreement, OHA hereby agrees that neither OHA nor 
AF will directly or indirectly control or affect the decisions of NA in 
the performance of the Scope of Services, and OHA agrees that NA 
has no obligation to consult with OHA or AF on its decision regarding 
the performance of the Scope of Services.  NA hereby agrees that the 
decisions of NA and its directors, paid consultants, vendors, election 
monitors, contractors, and attorneys regarding the performance of the 
Scope of Services will not be directly or indirectly controlled or 
affected by OHA. 

Exh. P; Exh. 1 at 16; Exh. M ¶¶ 19, 21. 

An issue that the NA directors also discussed was the utility of available lists 

of adult Native Hawaiians other than the Roll.  Exh. L ¶ 18.  After considering this 

issue for over two-months, the NA directors determined that the Roll was the best 

available option because it was extraordinarily expensive and time consuming to 

compile a list of Native Hawaiians.  Exh. L ¶ 18.  Thus, on June 1, 2015, the NA 

board decided, on its own, that it would use the certified Roll as supplemented by 

OHA’s Hawaiian Registry program.  Exh. L ¶ 18. 

NA understood that OHA’s Hawaiian Registry process did not require 

attestation to Declaration One.  Exh. L ¶ 20.  NA concluded, on its own, that 

having this alternative registration process was favorable because it provided 

Native Hawaiians who may take issue with Declaration One with the opportunity 

to participate in the NA process.  Exh. L ¶ 19.  NA, thus, noted on its website that 

Native Hawaiians may register through the NHRC or OHA’s Hawaiian Registry 

and provided links to both registration options.  Exh. L ¶ 19. 
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On June 18, 2015, NA and Election-America (“EA”) entered into an 

Agreement for EA to provide services to conduct the delegate election.  Exh. L ¶ 

21.  NA subsequently requested that NHRC provide EA with its certified Roll in 

mid-July 2015; NHRC honored that request and periodically supplemented 

additional registrant information to EA.  Exh. L ¶ 22.   

On August 3, 2015, EA sent to approximately 95,000 certified Native 

Hawaiians a notice of the election of delegates that included information about 

becoming a delegate candidate (“Notice”).  Exh. L ¶ 25.  The Notice included key 

dates, including a transmittal of ballots to certified voters on November 1, 2015, a 

deadline to vote of November 30, 2015.  Exh. 5.  NA, on its own, decided on these 

dates and deadlines and the election process set forth in the Notice.  On September 

30, 2015, EA announced the delegate candidates.  Exh. 6; Exh. L ¶ 27. 

C. Procedural History of the District Court Proceedings 

 On August 13, 2015, Appellants filed their Complaint alleging that the 

“restrictions on registering for the Roll” violated the First, Fourteenth and Fifteenth 

Amendments of the U.S. Constitution and the Voting Rights Act.  See Exh. R. 

 On August 27, 2015, Appellants filed their Motion, which was initially set 

for hearing in the normal course on October 26, 2015 and seeking an order 

“preventing Defendant’s from undertaking certain voter registration activities and 

from calling or holding racially-exclusive elections for Native Hawaiians.”  Exh. 7 
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at 3; Exh. 8.  The court, sua sponte, requested a status conference with the parties 

to discuss the possibility of moving up the Motion hearing date so that a decision 

may be meaningfully rendered prior to the start of the November 1, 2015 election.  

See Declaration of David J. Minkin (“Minkin Decl.”) ¶ 13.  At this status 

conference, the parties and the court advanced the hearing on the Motion to 

October 20, 2015.  Id.  Significantly, Appellants never suggested that the hearing 

be accelerated to accommodate an injunction pending appeal prior to the 

November 1, 2015 election.  Id.  

 After hearing the live testimony of witnesses and the oral arguments of the 

parties, and considering the arguments in the briefings and at the October 20, 2015 

hearing, the court denied Appellants’ Motion.  Exh. B at 28-29.  When the court 

orally issued its ruling denying the Motion, Appellants orally moved for an 

injunction of the election pending their imminent appeal, which the court also 

denied.  Exh. B at 31-32.    

 Appellants filed their Notice of Interlocutory Appeal on October 26, 2015.  

Then, just two days before the election and nearly a week after the court issued its 

oral ruling denying the Motion, Appellants filed the present Appellate Motion. 

 NA’s election began on November 1, 2015, when EA sent out approximately 

89,000 ballots via mail and email to registered voters.  See Declaration of James 

Kuhio Asam Decl. ¶ 3.  Candidates have been and are continuing to campaign for 
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delegate to the convention.  Id.  Registered voters have started voting for delegates.  

Id. ¶ 5.  The election will conclude on November 30, 2015.  Id.  Votes will be 

tallied and the election results will be announced on December 1, 2015.  Id. ¶ 6. 

III. LEGAL STANDARD 

A preliminary injunction is an extraordinary remedy and Appellants have the 

burden to prove by clear and convincing evidence that they are entitled to such 

relief.  See Winter v. Natural Res. Def. Council, 555 U.S. 7, 22 (2008).  To obtain 

injunctive relief here, Appellants must demonstrate:  (1) a likelihood of success on 

the merits; (2) irreparable harm in the absence of preliminary relief; (3) that the 

balance of equities tips in their favor, and (4) that an injunction is in the public 

interest.  Id. at 20; see also West v. Brewer, 652 F.3d 1060 (9th Cir. 2011) 

(enumerating the same elements when considering an emergency motion for an 

injunction pending an appeal).   

IV. ARGUMENT 

A. Appellants are Not Likely to Succeed on the Merits of their Appeal 

 In order to show that they will succeed on the merits of the appeal of a 

motion for preliminary injunction, Appellants must show that the district court 

abused its discretion.  A district court abuses its discretion when it does not apply 

the correct law or rests its decision on a clearly erroneous finding of a material 

fact.  See Jeff D. v. Otter, 643 F.3d 278 (9th Cir. 2011);  Kode v. Carlson, 596 F.3d 
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608, 612-13 (9th Cir. 2010) (per curiam) (requiring an appellate court to uphold a 

court determination that falls within a broad range of permissible conclusions).  

Here, Appellants cannot show that the court abused its discretion and, therefore, 

cannot show a likelihood of success on the merits. 

1. The District Court Did Not Clearly Err in Concluding that NA 
was Not Performing a Public Function 

 In this Appellate Motion, Appellants take issue with the court’s 

determination that NA, for purposes of the Fifteenth Amendment, was conducting 

a private election.3  However, as explained below, the court did not clearly err in 

concluding that NA was not performing a public function because NA is not 

carrying out a function that is “traditionally the exclusive prerogative of the State,” 

see Rendell-Baker v. Kohn, 457 U.S. 830, 842 (1982), inasmuch as elections are 

regularly held by non-governmental entities.  Indeed, it is well established that not 

all elections fall under the public function doctrine:  “The doctrine does not reach 

to all forms of private political activity, but encompasses only state-regulated 

                                           
3 Appellants make this argument in attempting to show that NA is engaged in state 
action, but as the court held, the fact that the NA election is a private election is an 
independent and dispositive reason for finding that the Fifteenth Amendment does 
not apply here.  See Terry v. Adams, 345 U.S. 461, 467 (1953) (holding that the 
Fifteenth Amendment only precludes “discriminat[ion] against  .   .   .  voters in 
elections to determine public governmental policies or to select public officials, 
national, state, or local.”).  Appellants completely ignore this fatal flaw in their 
position.  As demonstrated in OHA’s brief, which NA joins and incorporates by 
reference, the NA election does not select public officials or determine public 
government policies. 
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elections or elections conducted by organizations which in practice produce ‘the 

uncontested choice of public officials.’”  Flaggs Bros, Inc. v. Brooks, 436 U.S. 149, 

158 (1978) (emphasis added and citations omitted); Exh. 1 at 42.4 

 First, the NA election is not a state-regulated election inasmuch as it is not 

subject to Hawai‘i’s election laws or is being conducted by Hawai‘i’s Election 

Office, see HRS chapter 11; Exh. 1 at 37-38.  Second, the NA election is not an 

election of public officials.  As Appellants readily admit, “. . . this is not a regularly 

scheduled election, no current officeholder will have to be ‘held over,’ nor is there 

any risk a constituency will be left without representation in any existing 

legislative body.”  Appellate Motion at 20.  NA is simply pursuing Native 

Hawaiians’ inherent right to self-determination without control by OHA and 

NHRC.  Thus, because NA is not performing an exclusive state function, it is not a 

state actor.  See Johnson v. Knowles, 113 F.3d 1114, 1118-19 (9th Cir. 1997); see 

also Cal. Democratic Party v. Jones, 530 U.S. 567, 572-73 (2000). 

 Appellants’ reliance on Davis v. Guam, 785 F.3d 1311 (9th Cir. 2015), 

finding article III standing for plaintiffs excluded from a natives-only plebiscite, is 

misplaced.  Davis speaks only to the question of when certain facts may satisfy the 

irreducible minimum “injury in fact” sufficient for standing.  Id. at 1315.  Davis 

                                           
4 Appellants misleadingly quote Flagg Bros. without referencing the above-quoted 
language, despite it being raised below and used by the court in its analysis 
denying the Motion.  See, e.g., Exh. 9 at 13; Exh. 10 at 25; Exh. 1 at 42. 
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says nothing about when such injury qualifies as substantial harm for preliminary 

injunction purposes.  Indeed, the Davis majority specifically declined to address 

the merits of the allegations and acknowledged that on the facts in that case there 

may have been no “tangible consequences” at all.  Id. at 1315-16.  Davis is also 

factually distinguishable.  For example, unlike the NA election, the proposed 

plebiscite in Davis was created “[p]ursuant to a law passed by the Guam 

legislature[.]”  Id. at 1313.  In addition, noticeably absent from Appellants’ 

discussion of Davis, was the fact that the majority relied in part on Guam’s law 

requiring the plebiscite results be transmitted “to the President, Congress and the 

United Nations,” id., thereby increasing the plebiscite’s impact on the relationship 

with the United States.  Here, unlike in Davis, it is clear that the result of the 

convention would not affect the current relationship between the Native Hawaiians 

and the federal and State governments.  The resultant NHGE, if one is even 

created, would have no legal status unless and until the State and/or federal 

governments recognized it.  See Exh. 9 at 28; Exh. 10 at 9; Exh. T (detailing the 

additional steps needed for federal recognition).5  For this same reason, Appellants’ 

reference to the Interior Department’s NPRM and argument that the NA process 

will “be the ball game” is without merit.  Clearly, the NPRM emphasizes 

                                           
5 Appellants even acknowledge the uncertainty of the results of the convention.  
See Appellate Motion at 14-15 (acknowledging that the delegates “may” draft 
documents at the convention, that the delegates’ decisions “could” affect all 
citizens, and that Native Hawaiians “might” become a separate political entity). 
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additional steps need to be taken before a NHGE would be recognized.  Exh. T.  

Accordingly, the district court did not clearly err in concluding that NA was not 

performing a public function. 

2. The District Court Did Not Clearly Err in Concluding that NA 
is Not Engaged in Joint Action 

 Because NA’s control over its election, including setting voter and delegate 

eligibility criteria, is NA’s alone, without any control by NHRC or OHA, and 

because the decision by NA to enter into a Grant Agreement with OHA and to use 

NHRC’s roll are NA’s independent decisions, see Exh. L ¶¶ 13, 19, 25; Exh. S at 

41-42, NA, under the joint action test, is plainly not a state actor with respect to the 

election.  See Tsao v. Desert Palace, Inc., 698 F.3d 1128, 1140 (9th Cir. 2012). 

 Nevertheless, Appellants have tenuously pulled various allegations—and 

some outright falsehoods—to create their own narrative of NA and NA’s private 

election process.  However, the court properly sifted through these allegations, 

rejected them based upon a credibility determination, and, did not clearly err in the 

conclusion that NA is not engaged in joint action. 

 First, with regard to the allegation that NA was formed in response to the 

passage of Act 195, the court found credible the testimony of Dr. Asam, President 

of NA, who testified that NA was not “driven by Act 195 at all.”  Exh. 1 at 18-19.  

Aside from their mere conclusory arguments, Appellants provide no evidence to 

the contrary.  Second, that NA’s Bylaws reference the actions taken by OHA to 
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allocate funds for the purpose of enabling Native Hawaiians to participate in self-

governance says nothing as to OHA’s control over NA’s decisions in conducting 

its own election.  Again, the court found credible Dr. Asam and his testimony that 

NA acted independently: “We have maintained our autonomy and independence 

when it comes to decision-making.  It’s the responsibility of the directors to make 

those decisions.”  Exh. S at 50.  Third, OHA was never a member of NA.  Indeed, 

section 1.3 of NA’s Bylaws make clear that “six individuals” formed and led NA.  

Exh. J § 1.3.  Furthermore, the Bylaws make no provision for “ex-officio” 

members of NA.6  See Exh. J.  Again, there is no evidence that OHA was a 

member of NA.  Fourth, while it is true that NA’s vice-president is married to the 

CEO of NHRC, there is absolutely no evidence that said marriage had an effect on 

NA’s independence.  To the contrary, Dr. Asam, who the court determined to be 

                                           
6 Appellants continue to purposefully conflate NA with a “consortium” that was 
described in OHA’s minutes even though NA’s counsel clarified this point during 
oral argument.  See Exh. S at 83-85.  The evidence shows that OHA was not an ex-
officio member and never controlled the decisions of NA.  See Exh. M ¶ 22; Exh. S 
at 50.  Indeed, at a January 8, 2015 meeting, OHA’s corporate counsel, Ernest 
Kimoto, advised OHA’s Board that “they must be very careful and not step over 
the line by directing [NA] to do or desist from certain activities.  They will have 
total discretion on how they will manage their task, as will be sounded in their 
contract.”  Exh. K at 14.  The Grant Agreement, which was signed in April 2015 
by Dr. Crabbe and Mr. Kimoto on behalf of OHA, sets forth in the autonomy 
clause that OHA would not “control or affect the decisions of NA” and that NA 
agreed that its decisions would not be “controlled or affected by OHA.”  Exh. P at 
2, 4-5.  Thus, after being told in early 2015 not to control NA, OHA entered into 
the Grant Agreement that expressly prohibited control over NA.  Appellants, 
despite having both Dr. Crabbe and Dr. Asam to cross-examine at the hearing, 
have provided no evidence to show that OHA was an ex-officio member of NA. 
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credible, testified that NA and its directors had the “responsibility, kuleana” to 

make their own decisions.  See Exh. S at 50.  Fifth, the issue of OHA’s funding is, 

as Appellants admitted, a “red herring.”  Exh. S at 126-27 (“[I]t’s not public action 

because it’s public[ly] funded.  Defendants amply demonstrate that that’s not the 

test.  We never said it was the test, we never will say it’s the test.”).  Such an 

admission is, as the court concluded, see Exh. 1 at 43-44, consistent with 

established law.  See, e.g., Blum v. Yaretsky, 457 U.S. 991, 1004 (1982); San 

Francisco Arts and Athletics, Inc. v. United States Olympic Committee, 483 U.S. 

522, 544 (1987); Rendell-Baker, 457 U.S. at 832 (concluding that there was no 

relevant state action by a private school where public funds accounted for at least 

ninety percent of the budget).  Finally, Appellants argue that the “autonomy 

clause” is a “sham” because NA had already informed OHA of its decision to use 

the NHRC’s list prior to entering the Grant Agreement.  Appellate Motion at 17.  

But, as the district court found, NA decided on its own to use NHRC’s list prior to 

entering the Grant Agreement.  Exh. 1 at 17-18 (citing Exh. M ¶ 20; Exh. L ¶ 13).  

Dr. Asam detailed why NA chose to use NHRC’s list, including because of its 

methodology, it was verifiable, it was comprehensive, it was compiled by a staff 

that had funding, and it was well known in the community.  See Exh. S at 46.  Dr. 

Asam also emphasized that OHA had no say in NA’s determination to use 

NHRC’s list.  See Exh. S at 50:4-10.  Appellants’ arguments are without merit.  
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They have, thus, failed to show that the court clearly erred in determining that 

there was no joint action. 

3. The District Court Properly Concluded that Countervailing 
Reasons Counsel Against Finding State Action 

 In this case, the court properly concluded that there were countervailing 

reasons against finding NA to be a state actor.  Exh. 1 at 45-47 (citing Brentwood 

Acad. v. Tennessee Secondary Sch. Athletic Ass’n, 531 U.S. 288, 295-96 (2001) 

(acknowledging an exception to state action for “unique circumstances” that raise 

“some countervailing reasons against attributing activity to the government”)).  

First, NA’s election and convention processes are part of Native Hawaiians 

pursuing their inherent right to self-determination and should not be considered 

state action inasmuch as the potential outcome of the process is the creation of a 

sovereign entity, separate and distinct from the State.  See Polk Cnty. v. Dodson, 

454 U.S. 312, 320-21 (1981) (finding countervailing reasons to conclude that a 

government-paid public defender was not a state actor).   Moreover, and as the 

district court found, another countervailing reason against finding state action here 

is that NA is engaging in its protected first amendment right of association, activity 

that is inherently private and not state action.  See Exh. 1 at 46-47; Boy Scouts of 

Am. v. Dale, 530 U.S. 640, 648 (2000) (“The forced inclusion of an unwanted 

person in a group infringes the group’s freedom of expressive association if the 

presence of that person affects in a significant way the group’s ability to advocate 
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public or private viewpoints.”) (citation omitted); Single Moms, Inc. v. Montana 

Power Co., 331 F.3d 743, 748-49 (9th Cir. 2003); see also Exh. 9 at 17-22. 

4. The Restriction on Voting to Native Hawaiians is Narrowly 
Tailored to Meet the State’s Compelling Interest in Facilitating 
the Organizing of the Indigenous Native Hawaiian Community 

 Even if Appellants can show that the court clearly erred in determining that 

NA was not a state actor, which they cannot, Appellants still cannot show a 

likelihood of success on the merits because the court correctly determined that the 

State has a compelling interest in facilitating the organizing of the indigenous 

Native Hawaiian community so it can decide for itself, independently, whether to 

seek self-governance or self-determination.7  Significantly, Appellants do not 

specifically challenge the court’s detailed rationale for finding that the restriction 

on voters to Native Hawaiians satisfied strict scrutiny.  See Exh. 1 at 50-55.  

Instead, Appellants argue that the election is not narrowly tailored because the 

voting restrictions (1) are inconsistent with Justice Breyer’s concurrence in Rice 

and (2) “pre-screen” registrants for their political views.  Appellate Motion at 18.  

Appellant’s arguments, however, are without merit as they again misconstrue the 

facts. 

 As to Appellants’ first point, the NHRC list is restricted to Native 

                                           
7 For all the reasons set forth in NA’s briefing below and in the State’s Opposition, 
which is incorporated by reference hereto, NA believes that the Mancari doctrine 
applies to Native Hawaiians and allows the minimal State involvement here.  Exh. 
9 at 22-26. 

  Case: 15-17134, 11/09/2015, ID: 9750203, DktEntry: 23-1, Page 20 of 25



333354.2 16 

Hawaiians, regardless of blood quantum, who also “maintain[] a significant 

cultural, social, or civic connection to the Native Hawaiian community and wish[] 

to participate in the organization of the Native Hawaiian governing entity.”  HRS § 

10H-3(a)(2)(B).  This restriction is distinct from the “one drop of blood” rule that 

concerned Justice Breyer.  The compelling interest of limiting the electorate to 

Native Hawaiians (regardless of blood quantum) is to facilitate reorganization of 

that specific community, which both the federal and State governments have 

repeatedly engaged.8  While Appellants consider the “one drop of blood” rule 

“utterly arbitrary[,]” both the federal and State governments have time and again 

acknowledged, reaffirmed, and codified their support of programs that benefit 

Native Hawaiians—regardless of blood quantum.  See supra note 8. 

 Appellants’ pre-screening argument is belied by the facts.  The NHRC list 

also includes, since passage of Act 77 in 2013, those Native Hawaiians whose 

names were transferred from OHA’s various registration efforts.  Exh. M ¶¶ 9-12.  

OHA’s registration processes did not require an attestation to Declaration One.  

Exh. M ¶ 9.  Thus, there was a viable alternative for Native Hawaiians who 

                                           
8 See 42 U.S.C. § 11701(17); Pub. L. No. 108-199, Division H, § 148, 118 Stat. 
445; 20 U.S.C. § 7512(12)(B); Pub. L. No. 106-569, 114 Stat. 2968-69 (2000); see 
also Doe v. Kamehameha Schools Bernice Pauahi Bishop Estate, 470 F.3d 827, 
850 (9th Cir. 2006) (Fletcher, J. concurrence) (“. . . Native Hawaiians constitute a 
unique population that has a special trust relationship with the United States.  
Congress has repeatedly affirmed, acknowledged, reaffirmed, and recognized that 
relationship.” (quotation marks and citations omitted)).   
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disagreed with Declaration One to register for the process. 

 Moreover, the inclusion of non-Natives in this election, as Appellants 

suggest, would render meaningless an election for Native Hawaiian self-

determination.  Exh. 1 at 55 (“Purport[ing] to require the native Hawaiian 

community to include non-Natives in organizing a government could mean in 

practice that a Native group could never organize itself, impairing its right to self-

government.”).  Because Appellants claims are without merit, they have failed to 

show that the district court clearly erred in determining that the election satisfied 

strict scrutiny, even if it constituted state action. 

B. Appellants Have Not Demonstrated Irreparable Harm 

 Appellants argue that they will suffer irreparable harm solely because they 

are not allowed to vote in NA’s election.  Appellate Motion at 19.  In other words, 

Appellants would have this court believe that finding a constitutional violation in 

and of itself automatically triggers a finding of irreparable harm.  Such an 

argument is legally flawed because the court must still independently assess 

whether irreparable injury is likely to occur.  See Goldie’s Bookstore, Inc. v. 

Superior Court of Cal., 739 F.2d 466 (9th Cir. 1984) (denying a preliminary 

injunction in part on a failure to prove irreparable injury); see also Herb Reed 

Enterps., LLC v. Florida Enter. Mgm’t, Inc., 736 F.3d 1239, 1251 (9th Cir. 2013) 

(holding that a presumption of irreparable injury from a satisfaction of the 
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likelihood of success impermissibly “collapses the likelihood of success and the 

irreparable harm factors”).  In any event, as the court correctly determined below, 

“[Appellants] are not being deprived of a right to vote in a public election[,]” Exh. 

1 at 60, and can, therefore, show no irreparable harm. 

 NA and the Native Hawaiian people would suffer immeasurable and 

irreparable harm from any delay caused by issuance of an injunction.  For an 

injunction would obviously prevent, or at minimum delay, their ability to achieve a 

measure of self-governance.  Prairie Band of Potawatomi Indians v. Pierce, 253 

F.3d 1234, 1250-51 (10th Cir. 2001) (noting that the “prospect of significant 

interference with [tribal] self-government” is “irreparable injury”).  Such delay in 

achieving self-governance is irreparable, as no future ability to self-govern can 

make up for the loss of self-governance in the interim period. 

 Further, there is significant harm to delegate candidates who have expended 

time, energy, and their respective reputations to participate in this process, as well 

as to those Native Hawaiians that have casted votes in NA’s election by the time 

this Appellate Motion is decided.  Accordingly, not only does the balance of harm 

not tip sharply in Appellants’ favor, it tips sharply against them.   

C. The Balance of Equities and Public Interest Tip in Favor of Appellees 

 The balance of equities and the public interest tip heavily in favor of 

Appellees, particularly because NA’s election has already started.  See Sw. Voter 
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Registration Educ. Project v. Shelley, 344 F.3d 914, 919 (9th Cir. 2003) (en banc) 

(“[I]nterference with an election after voting has begun is unprecedented.”). 

 As to the balance of equities, on one hand, Appellants assert that the 

“unconstitutional” voting restriction tips the equities in their favor.  On the other 

hand, however, NA began its election on November 1, 2015 by distributing about 

89,000 ballots via mail and email.  Asam Decl. ¶ 3.  NA’s directors have spent 

considerable time and effort organizing the election, and NA has spent significant 

funds to advertise and conduct the election.  Id. at ¶ 4.  Some ballots have already 

been cast and returned.  Id. ¶ 5.  NA’s voters will have until November 30, 2015 to 

cast their votes.  Id.  Halting the election any time prior to December 1, 2015, the 

date the ballots are counted and the delegates announced, would cause confusion 

among voters and would undermine the integrity of the process.  Moreover, 

Appellants’ delay in bringing about these proceedings should not be rewarded.  

Indeed, it was the district court—not Appellants—that requested accelerating the 

hearing on the Motion, despite Appellants knowing that the election was to 

commence on November 1, 2015.  In addition, Appellants never suggested that the 

hearing be accelerated to accommodate an injunction pending appeal prior to the 

November 1, 2015 election.  Thus, the equities tip sharply in favor of Appellees. 

 An injunction would also not be in the public interest.  The public interest 

would actually be irreparably harmed because the public, through their elected 
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officials, established Act 195, whose purpose of supporting Native Hawaiian self-

governance would be obstructed by a preliminary injunction.  See also Prairie 

Band, 253 F.3d at 1253 (holding that “tribal self-government” is “matter of public 

interest”).  In addition, the public interest in allowing Hawai‘i’s indigenous people 

to pursue their inherent right to self-determination is greater than non-Hawaiian 

Appellants’ interest in participating in a Native Hawaiian self-governance process 

where Congress, in the Apology Resolution § 1 (1) and (2), acknowledged “the 

suppression of the inherent sovereignty of the Native Hawaiian people” and 

“commended the efforts of reconciliation initiated by the State of Hawaii,” and the 

Interior Department recently proposed an administrative rule that acknowledged 

this past history and the importance of a roadmap for potential recognition, see 

Exh. T at 18, 63, and encouraged the reorganization of a NHGE. 

V. CONCLUSION 

 NA respectfully requests that this Appellate Motion be denied in its entirety. 

DATED:  Honolulu, Hawai‘i, November 9, 2015. 

  /s/  DAVID J. MINKIN    
Sullivan Meheula Lee   McCorriston Miller Mukai MacKinnon LLP 
William Meheula    David J. Minkin 
Nadine Y. Ando    Troy J. H. Andrade 
Natasha L.N. Baldauf   Jessica M. Wan 

Attorneys for Defendants-Appellees Attorneys for Defendant-Appellee 
NA‘I AUPUNI and    NAʻI AUPUNI 
THE AKAMAI FOUNDATION
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