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BACKGROUND 

 On August 13, 2015, Plaintiffs-Appellants (hereinafter “Plaintiffs”) filed a 

Complaint in the U.S. District Court for the District of Hawaii alleging violations 

of the Fourteenth Amendment, Fifteenth Amendment, the Voting Rights Act of 

1965, and the First Amendment, with respect to the roll compiled pursuant to Act 

195, 2011 Haw. Sess. Laws, and a private election to be conducted by Na‘i 

Aupuni, a non-profit corporation that supports efforts to achieve Native Hawaiian 

self-determination.  On August 28, 2015, Plaintiffs filed a Motion for Preliminary 

Injunction seeking to enjoin Na‘i Aupuni’s election scheduled to begin November 

1, 2015.  On October 20, 2015, a hearing on the motion was held before the 

Honorable J. Michael Seabright, which included cross-examination of three 

witnesses by Plaintiffs’ attorneys.  On October 23, 2015, Judge Seabright issued an 

oral ruling denying the motion and summarizing his reasoning.  After the ruling, 

Plaintiffs orally moved for an injunction pending appeal, which Judge Seabright 

denied.  On October 26, 2015, Plaintiffs filed their Notice of Preliminary 

Injunction Appeal, which appealed from Judge Seabright’s oral ruling and the 

minutes entered on October 23, 2015.  On October 29, 2015, Plaintiffs filed 

Plaintiffs-Appellants’ Urgent Motion for an Injunction While Appeal is Pending 

(hereinafter “Motion”).  Also on October 29, 2015, Judge Seabright entered a 

written Order Denying Plaintiffs’ Motion for Preliminary Injunction.  
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The Commissioners and Executive Director of the Native Hawaiian Roll 

Commission (“NHRC”), together with the State of Hawai‘i and Governor David Y. 

Ige (collectively “State Defendants”), hereby submit the instant Memorandum in 

Opposition to Plaintiffs’ Motion and respectfully request that the Motion be 

denied. 

STANDARD FOR STAY OR INJUNCTION PENDING APPEAL 

 In deciding whether to issue a stay or injunction pending appeal from the 

denial of a motion for a preliminary injunction, an appellate court considers “‘(1) 

whether the stay [or injunction] applicant has made a strong showing that he is 

likely to succeed on the merits; (2) whether the applicant will be irreparably 

injured absent a stay [or injunction]; (3) whether issuance of the stay [or 

injunction] will substantially injure the other parties interested in the proceeding; 

and (4) where the public interest lies.’”  Humane Society of U.S. v. Gutierrez, 523 

F.3d 990, 991 (9th Cir. 2008) (quoting Golden Gate Restaurant Ass’n v. City and 

County of San Francisco, 512 F.3d 1112, 1115 (9th Cir. 2008)). 

 Although Plaintiffs raised several issues in their original Motion for 

Preliminary Injunction, the current Motion relies exclusively on their Fourteenth 

Amendment and Fifteenth Amendment arguments.  Motion, at 10. 
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ARGUMENT 

I. Plaintiffs Have Failed to Demonstrate a Strong Likelihood of Success on the 
Merits. 

 
A. Fifteenth Amendment Claims. 
 
The Fifteenth Amendment prohibits racial discrimination against “voters in 

elections to determine public governmental policies or to select public officials, 

national, state, or local.”  Terry v. Adams, 345 U.S. 461, 467 (1953).  It does not 

apply to private elections, such as those for “social or business clubs.”  Id. at 469.  

Furthermore, under Rice v. Cayetano, 528 U.S. 495, 520 (2000), “elections [that] 

are the internal affair of a quasi sovereign” rather than “the affair of the State” are 

not subject to the Fifteenth Amendment.   

Na‘i Aupuni’s election is very clearly the “internal affair of a [potential] 

quasi sovereign” attempting to organize itself.  Na‘i Aupuni’s election will not 

select government “public officials.”  Rather, the private election, already under 

way, will choose Native Hawaiian delegates who will participate in a private 

convention to discuss Native Hawaiian self-governance.  The delegates may (or 

may not) draft governing documents for a Native Hawaiian entity.  Should such an 

entity be proposed by the convention and approved by an electorate at some future 

date, it is clear that entity will not constitute a state agency.  Neither Act 195, 2011 

Haw. Sess. Laws, nor any other state law gives that entity any official authority.   
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Nor will “public governmental policies” be determined by Na‘i Aupuni’s 

election.  Subsequent action will be necessary before public governmental policies 

are changed.  For example, Congress or the Department of the Interior (“DOI”) 

will have to take action to formally recognize the entity (should one be formed) on 

a government-to-government basis.  And any alteration of governmental structures, 

programs, or benefits will require subsequent Federal and State legislative and/or 

executive action with respect to the entity.   

The mere fact that an election is important to the public or could even affect 

the public does not transform it into a public election.  Multinational corporations 

clearly affect the public, but that does not mean that their shareholder elections are 

subject to the Fifteenth Amendment.  Non-profit public interest groups can affect 

public issues, but that does not mean that elections for officers of public interest 

groups are subject to the Fifteenth Amendment.  Only those elections that 

“determine public governmental policies or . . . select public officials, national, 

state, or local[,]” are public elections and trigger the Fifteenth Amendment.  Terry, 

345 U.S. at 467.  Na‘i Aupuni’s election does neither. 

B. Fourteenth Amendment Claims. 
 
Plaintiffs’ Fourteenth Amendment claims are similarly meritless.  Na‘i 

Aupuni’s election is a private election not subject to the Fourteenth Amendment.  

Plaintiffs argue that Na‘i Aupuni is a state actor based on two tests:  the public 
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function test and the joint action test.  Under the public function test, a private 

entity is a state actor if the challenged function is “‘traditionally the exclusive 

prerogative of the State.’”  Rendell-Baker v. Kohn, 457 U.S. 830, 842 (1982).  

However, even in the area of elections, “[t]he doctrine does not reach to all forms 

of private political activity, but encompasses only state-regulated elections or 

elections conducted by organizations which in practice produce ‘the uncontested 

choice of public officials.’”  Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 158 (1978).  

No “public officials” are selected in the Na‘i Aupuni election. 

Plaintiffs rely primarily on Davis v. Guam, 785 F.3d 1311 (9th Cir. 2015), 

for their public function argument.  Motion, at 13.  However, Davis is a standing 

case only, and it did not conclude that the Guam plebiscite was an election that 

was “traditionally the exclusive prerogative of the State,” nor did it conclude that it 

was an election to “determine public governmental policies” subject to the 

Fifteenth Amendment.  In addition, the plebiscite at issue in Davis was to be 

conducted by the Guam Election Commission, plainly a governmental body, unlike 

Na‘i Aupuni here.  Id. at 1313.  Because the plebiscite was indisputably conducted 

by the government, “state action” and “public function” were not addressed in 

Davis at all.  Davis is simply inapposite to the present case. 

Under the joint action test, the question is “‘whether state officials and 

private parties have acted in concert in effecting a particular deprivation of 
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constitutional rights.’”  Franklin v. Fox, 312 F.3d 423, 445 (9th Cir. 2002).  The 

focus is on “whether the state has so far insinuated itself into a position of 

interdependence with the private actor that it must be recognized as a joint 

participant in the challenged activity.”  Id. (quotation marks and brackets omitted).  

In other words, there has to be “such a ‘close nexus between the State and the 

challenged action’ that seemingly private behavior ‘may be fairly treated as that of 

the State itself.’”  Villegas v. Gilroy Garlic Festival Ass'n, 541 F.3d 950, 955 (9th 

Cir. 2008).  In the present case, there is no such “interdependence” or “close 

nexus.” 

First, the role of the Office of Hawaiian Affairs (“OHA”) in providing 

funding to Na‘i Aupuni does not transform Na‘i Aupuni into a state actor.  It is 

well-settled that “[t]he Government may subsidize private entities without 

assuming constitutional responsibility for their actions.”  San Francisco Arts & 

Athletics, Inc. v. United States Olympic Committee, 483 U.S. 522, 544 (1987).  

Indeed, Plaintiffs expressly abandoned their funding argument at the hearing on 

October 20, 2015.  Motion, Exhibit S (Transcript of October 20, 2015 Hearing), at 

126-27. 

Furthermore, OHA does not control Na‘i Aupuni in any way.  OHA 

specifically agreed to an autonomy provision in its Grant Agreement with Na‘i 

Aupuni that guaranteed Na‘i Aupuni’s independence: 
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Naʻi Aupuni's Autonomy. As set forth in the separate Fiscal Sponsorship 
Agreement, OHA hereby agrees that neither OHA nor AF will directly or 
indirectly control or affect the decisions of NA in the performance of the 
Scope of Services [i.e., NA conducting an election of delegates, convention 
and ratification vote], and OHA agrees that NA has no obligation to consult 
with OHA or AF on its decisions regarding the performance of the Scope of 
Services. NA hereby agrees that the decisions of NA and its directors, paid 
consultants, vendors, election monitors, contractors, and attorneys regarding 
the performance of the Scope of Services will not be directly or indirectly 
controlled or affected by OHA. 
 

Motion, Exhibit L (Declaration of James Kuhio Asam), at 9; Motion, Exhibit P 

(Grant Agreement), at 2 (emphases added). 

Plaintiffs do not argue that the NHRC and Na‘i Aupuni are engaged in joint 

action, Motion at 15-18, perhaps because evidence of joint action is completely 

lacking.  The NHRC’s limited statutory function is to prepare a roll, a list of people 

sharing certain characteristics.  Haw. Rev. Stat. § 10H-3.  The government 

routinely collects information that is classified according to race, such as data 

collected by the U.S. Census Bureau, the Centers for Disease Control, or the 

Bureau of Labor Statistics.1 

                                                 
1 Collecting data on race, which is constitutional, differs significantly from treating 
people differently based on race.  In Morales v. Daley, 116 F. Supp. 2d 801 (S.D. 
Tex. 2000), the Court rejected an Equal Protection challenge to census questions 
regarding race, because plaintiffs “misunderstand[] the distinction between 
collecting demographic data” on race and “governmental use of suspect 
classifications.” Id.  In Nordlinger v. Hahn, 505 U.S. 1, 10 (1992), the Supreme 
Court stated “[t]he Equal Protection Clause does not forbid classifications.  It 
simply keeps governmental decisionmakers from treating differently persons who 
are . . . alike.”  (Emphasis added.)  In United States v. New Hampshire, 539 F.2d 
277, 280 (1st Cir. 1976), the Court upheld collection of racial employee data 
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 There is no evidence that NHRC had any influence over Na‘i Aupuni’s 

private election.  Rather, the undisputed evidence was that Na‘i Aupuni decided on 

its own what its private self-determination process would be (i.e., to hold an 

election of delegates for a convention to discuss and possibly propose an organic 

document for a Native Hawaiian entity), and the delegate election criteria, 

including whether to use the roll in the first place and whether to limit voters or 

delegate candidates to only those on the roll.  Na‘i Aupuni presented undisputed 

evidence that it considered the use of several alternative rolls.  See Motion, Exhibit 

S (Transcript of October 20, 2015 Hearing), at 46-47.  However, it decided that 

NHRC's roll was the best available list based on a number of factors, including the 

methodology used, the fact that it was verifiable, the fact that it was 

comprehensive, the fact that NHRC had funding and staff, and the fact that the roll 

was known to the community.  Id.  Nothing in Act 195 required Na‘i Aupuni to use 

                                                                                                                                                             
because “[s]tatistical information as such is a rather neutral entity[,] [a]nd any 
positive steps [the government] subsequently take[s] as a result . . . of the data . . . 
remain subject to . . . judicial scrutiny.”   
 The roll compiled by NHRC is just such a neutral collection of data.  NHRC 
is not disparately treating anyone because NHRC does not act upon the 
information.  It has not taken, and has no authority to take, any “positive steps” 
utilizing the collected data.  Independent third parties like Na‘i Aupuni may choose 
to utilize the information, but not NHRC.  See Haw. Rev. Stat. § 10H-5 
(publication of the roll is intended to facilitate the independent self-organization 
of Native Hawaiians). 
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the roll.  Na‘i Aupuni made that decision on its own.  Order Denying Plaintiffs’ 

Motion for Preliminary Injunction at 18-19.  The fact that Na‘i Aupuni 

independently decided to use NHRC's roll -- because it was the best roll -- does 

not demonstrate control by NHRC or transform Na‘i Aupuni into a state actor. 

 It is true that the compilation of the roll was anticipated to “facilitate the 

process” of Native Hawaiians organizing themselves.  Haw. Rev. Stat. § 10H-5.  It 

was a “basis” -- in other words, a proposed first step -- in the process leading to 

Native Hawaiians organizing.  Haw. Rev. Stat. § 10H-4(b).2  However, other than 

compiling the roll, NHRC has no further authority.  Haw. Rev. Stat. §§ 10H-3(a), 

10H-4.  The mere expectation that information compiled by the government will 

eventually be used by private parties is not enough to violate constitutional 

principles.  Racial census data, public health data according to race, or employment 

data on race are intended to be used (otherwise, why collect them?), but that does 

not make subsequent actions by private parties who use the data unlawful without 

the government taking additional unlawfully discriminatory steps.  

                                                 
2 The language in Act 195 saying the roll was intended to “facilitate the process” 
and serve as a “basis” for qualified Native Hawaiians organizing is entirely 
precatory and aspirational.  See Orkin v. Taylor, 487 F.3d 734, 739 (9th Cir. 2007) 
(precatory provisions do not create individual rights or enforceable law).  Act 195 
does not provide any enforcement mechanism and does not create a cause of action 
to require Native Hawaiians to use the roll in organizing themselves.  Indeed, such 
authority would be inconsistent with the intent to “facilitate [Native Hawaiian] 
self-governance.”  Haw. Rev. Stat. § 10H-2 (emphasis added). 
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 Because Plaintiffs do not have a coherent theory of how exactly Na‘i Aupuni 

is a state actor or any evidentiary support for their claim, they are left to rely on 

conjecture and innuendo.  They point out that Clyde Namu‘o (Executive Director 

of NHRC) is married to Pauline Nakoolani Namu‘o (Vice President of Na‘i 

Aupuni) and insinuate that NHRC is exerting control over Na‘i Aupuni through 

this relationship.  Motion, at 7, 16.  This insinuation is completely unsupported by 

any proof.  Notably, Plaintiffs were free to call witnesses at the preliminary 

injunction hearing, and cross-examined Mr. Namu‘o live at the hearing.  Yet not 

one question to Mr. Namu‘o related to this insinuated control.  See Motion, Exhibit 

S at 8-19.  Moreover, this argument merely amounts to character assassination and 

is profoundly insulting to two accomplished professionals.  In contrast to 

Plaintiffs’ reliance on conjecture and innuendo, the Defendants rely on, among 

other things, the express terms of Act 195, which do not authorize any role for 

NHRC in any election or convention, the express autonomy provision in the Grant 

Agreement, which guarantees independence to Na‘i Aupuni, and the testimony of 

Na‘i Aupuni’s president, Dr. Asam.  As the district court correctly pointed out, 

“[t]here is no evidence in the record that OHA in fact controlled or directed Nai 

Aupuni as to any aspect of the Grant Agreement.”  Order at 16-17. 

 Plaintiffs similarly resort to allegations of “collusion” to support their state 

actor claims.  However, what Plaintiffs portray as “collusion” is simply NHRC and 
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OHA conscientiously complying with the law.  NHRC has merely compiled data, 

which is clearly constitutional.  OHA has merely provided funding, which is also 

clearly constitutional.  But neither NHRC nor OHA has exerted any control over 

Na‘i Aupuni.  Consequently, there is no basis for Plaintiffs’ state action theory. 

C. Morton v. Mancari. 
 
Even if this Court does not accept the argument that Na‘i Aupuni is not a 

state actor, Defendants should still prevail in this case based on the alternative 

argument that Native Hawaiians are protected by the doctrine set forth in Morton 

v. Mancari, 417 U.S. 535 (1974).  Under Mancari, indigenous peoples may be 

provided special treatment as long as the special treatment can be “tied rationally” 

to Congress’ unique obligations toward them.  Id. at 555.  Such a classification is a 

political rather than a racial classification.  Id. at 554 n.24.   

Congress has repeatedly recognized the special trust relationship between 

the United States and Native Hawaiians.  See 20 U.S.C. § 7512(8) (“special 

relationship [exists] between the United States and the Native Hawaiians”); 42 

U.S.C. § 11701(13) (the Hawaiian Homes Commission Act “affirm[s] the trust 

relationship between the United States and the Native Hawaiians”); 20 U.S.C. § 

7512(12)(B) (“Congress does not extend services to Native Hawaiians because of 

their race, but because of their unique status as the indigenous people of a once 

sovereign nation as to whom the United States has established a trust 
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relationship”).  Congress has also recognized that its authority over the indigenous 

peoples of the United States extends to Native Hawaiians.  See Hawaiian 

Homelands Homeownership Act of 2000, Pub. L. No. 106-568, Title II, Section 

202(13)(D) (“the political status of Native Hawaiians is comparable to that of 

American Indians”); 20 U.S.C. § 7512(12)(D) (“the political status of Native 

Hawaiians is comparable to that of American Indians and Alaska Natives”); 42 

U.S.C. § 11701(17) (“The authority of the Congress under the United States 

Constitution to legislate in matters affecting . . . indigenous peoples . . . includes 

the authority to legislate in matters affecting the native peoples of . . . Hawaii”). 

These laws, which are part of more than 150 federal statutes recognizing and 

implementing a special political and trust relationship with the Native Hawaiian 

community, justify applying the Mancari doctrine to Native Hawaiians.  See 

Procedures for Reestablishing a Formal Government-to-Government Relationship 

With the Native Hawaiian Community, 80 Fed. Reg. 59113, 59114 (proposed 

October 1, 2015).  Indeed, those 150-plus federal statutes would be placed in 

jeopardy if Mancari is held not to apply to Native Hawaiians.  Act 195 and Na‘i 

Aupuni’s election (assuming for the sake of argument that Na‘i Aupuni is a state 

actor) easily satisfy the Mancari rational basis test.  Facilitating self-governance is 

part of the trust obligations the federal government owes to Indians.  Williams v. 

Babbitt, 115 F.3d 657, 664 (9th Cir. 1997) (“Legislation that relates to Indian land, 
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tribal status, self-government or culture passes Mancari's rational relation test[.]”).  

Na‘i Aupuni’s restriction of its delegate election to Native Hawaiians is therefore 

“tied rationally” to Congress’ trust obligations and satisfies Mancari. 

It is true that Judge Seabright stopped short of ruling on Mancari because it 

was unclear to him whether the specific type of state activity at issue in this case 

(e.g., creation of the roll and facilitating Native Hawaiian self-governance) was 

encompassed within existing grants of federal authority pursuant to Washington v. 

Confederated Bands & Tribes of Yakima Indian Nation, 439 U.S. 463, 500-01 

(1979).  Nevertheless, State Defendants’ Opposition below (Dist. Ct. Doc. No. 80) 

at 32-35 readily establishes compliance with Yakima’s “federal authority” 

standard.  In addition, Judge Seabright acknowledged conflicting authority 

supporting state-only Mancari-like authority.  See Order Denying Plaintiffs' 

Motion for Preliminary Injunction, at 50.3  That there is legitimate debate on the 

issue is sufficient to defeat Plaintiffs’ contention that they are likely to succeed on 

the merits.  Thus, Plaintiffs cannot meet their burden of making a strong showing 

of likelihood of success on the merits.  See Humane Society, 523 F.3d at 991 

(requiring an applicant for a stay or injunction pending appeal to make “a strong 

showing that he is likely to succeed on the merits”).  Therefore, even without 

                                                 
3 See also McBride v. Shawnee County, Kansas Court Services, 71 F. Supp. 2d 
1098, 1102-03 (D. Kan. 1999); St. Paul Intertribal Housing Bd. v. Reynolds, 564 F. 
Supp. 1408, 1410-15 (D. Minn. 1983); Krueth v. Independent School Dist. No. 38, 
Red Lake, Minn., 496 N.W.2d 829, 836-37 (Minn. Ct. App. 1993). 
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resolving the Yakima/Mancari issue at this particular time, Plaintiffs’ motion for 

an injunction pending appeal should be denied. 

 D. Strict Scrutiny. 

 Even if the Court were to find state action, and that the rational basis 

standard under Mancari is not applicable, Na‘i Aupuni’s election survives strict 

scrutiny.  Section 1 of Act 195 contains numerous statements of strong support for 

Native Hawaiian self-governance and self-determination: 

Native Hawaiians are the indigenous, native people of the 
Hawaiian archipelago and are a distinctly native community.  From its 
inception, the State has had a special political and legal 
relationship with the Native Hawaiian people and has continually 
enacted legislation for the betterment of their condition. 
 . . .  

Native Hawaiians have continued to maintain their separate 
identity as a single, distinctly native political community through 
cultural, social, and political institutions and have continued to 
maintain their rights to self-determination, self-governance, and 
economic self-sufficiency. 

The State has supported the reorganization of a Native 
Hawaiian governing entity.  It has supported the Sovereignty 
Advisory Council, the Hawaiian Sovereignty Advisory Commission, 
the Hawaiian Sovereignty Elections Council, and Native Hawaiian 
Vote, and the convening of the Aha Hawai‘i ‘Oiwi (the Native 
Hawaiian Convention).  The legislature has adopted various 
resolutions during its regular sessions throughout the 1990s and 
2000s.  The Governor has testified before Congress regarding the 
State’s support for Native Hawaiians as the indigenous people of 
Hawaii with the right to self–government.  Recognizing the 
likelihood of a reorganized Native Hawaiian governing entity, the 
State has also provided for the transfer of the management and control 
of the island of Kahoolawe and its waters to the sovereign Native 
Hawaiian entity upon its recognition by the United States and the 
State of Hawaii. 
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The purpose of this Act is to recognize Native Hawaiians as the 
only indigenous, aboriginal, maoli population of Hawaii.  It is also 
the State’s desire to support the continuing development of a 
reorganized Native Hawaiian governing entity and, ultimately, the 
federal recognition of Native Hawaiians.  The legislature urges the 
office of Hawaiian affairs to continue to support the self-
determination process by Native Hawaiians in the formation of their 
chosen governmental entity. 

 

Act 195, 2011 Haw. Sess. Laws, § 1 at 646-48 (emphases added).  Consequently, 

there can be no doubt that the State of Hawai‘i considers facilitating Native 

Hawaiian self-governance and/or self-determination to be a compelling state 

interest.  The federal government, too, supports Native Hawaiian self-governance.  

See Hawaiian Homelands Homeownership Act, section 512(13)(E)(ii). 

 Na‘i Aupuni’s restriction of voters for its delegate election to persons of 

Native Hawaiian ancestry is narrowly tailored to the State's interest in facilitating 

Native Hawaiian self-governance because there is no other way to foster self-

governance.  By definition, allowing non-Hawaiians to participate in a process 

intended to facilitate Native Hawaiian self-governance would conflict with and 

defeat that very purpose. 

 Plaintiffs argue that Justice Breyer’s concurring opinion in Rice v. Cayetano, 

528 U.S. 495, 527 (2000) (Breyer, J., concurring), noted that to define tribal  

membership “in terms of 1 possible ancestor out of 500 . . . goes well beyond any 

reasonable limit.”  On that basis, Plaintiffs argue that Act 195 only requires “one 

drop of [Hawaiian] blood” and is “utterly arbitrary.”  Motion, at 18.  However, 
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Plaintiffs severely misread the requirements of Act 195.  In addition to requiring 

Native Hawaiian ancestry, Act 195 requires “a significant cultural, social, or civic 

connection to the Native Hawaiian community[.]”  Haw. Rev. Stat. § 10H-

3(a)(2)(B).  Therefore, inclusion on the roll is not unlimited and more than just 

“one drop of [Hawaiian] blood” is required. 

 It is true that the people transferred onto NHRC's roll from registries 

compiled by OHA did not have to declare a cultural, social, or civic connection.  

However, by virtue of their registration with OHA, such a connection can be 

implied.  Although OHA is a state agency, it is also a cultural or civic organization.  

Therefore, registration with OHA itself constitutes “a significant cultural, social, or 

civic connection to the Native Hawaiian community[.]”  See Motion, Exhibit L 

(Declaration of James Kuhio Asam), at 11 (“[Na‘i Aupuni] believes that 

registering with OHA in and of itself demonstrates a significant connection.”). 

 Thus, even if (for the sake of argument) Na‘i Aupuni is a state actor, and 

even if Mancari does not apply, Na‘i Aupuni’s election is nevertheless narrowly 

tailored to a compelling state interest and, therefore, Plaintiffs cannot demonstrate 

a likelihood of success on their Fourteenth Amendment claims. 

 For all of the above-mentioned reasons, Plaintiffs have failed to demonstrate 

a strong likelihood of success on the merits. 
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II. Plaintiffs Have Failed to Demonstrate Irreparable Harm. 

 Plaintiffs rely almost entirely on their constitutional claims for providing the 

irreparable harm necessary to support an injunction pending appeal.  However, for 

the reasons set forth above, there have been no constitutional violations in this 

case.  Therefore, Plaintiffs have failed to demonstrate irreparable harm on that 

basis. 

 Plaintiffs further argue that their inability to participate in “an ‘historic’ 

election concerning a matter of great ‘public interest’” harms them.  Motion, at 19.  

They complain that “there will be no subsequent state or federal election or 

ratification in which non-Native Hawaiians . . . will be allowed to have their say.”  

Motion, at 15.  However, not being allowed to participate in a private election of 

native indigenous people, when one is not a member of the native indigenous 

group, imposes no harm to the excluded non-native person, just as non-Walmart 

employees suffer no harm by being excluded from voting on who should be 

Walmart employee of the year.   

 Furthermore, even assuming that a Native Hawaiian entity is eventually 

formed through Na‘i Aupuni’s efforts, that entity will not automatically have any 

sovereign powers or change governmental structures, programs, or benefits in any 

way.  A great deal of subsequent action will be necessary before anything further 

happens.  Specifically, Congress or DOI will have to take action to formally 
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recognize the entity on a government-to-government basis before it acquires any 

sovereign powers.  Similarly, any alteration of governmental structures, programs, 

or benefits will require subsequent Federal and State legislative and/or executive 

action with respect to the entity.  For example, any changes to the Hawaiian Home 

Lands program will require amendment of Hawai‘i state law, since the Hawaiian 

Homes Commission Act is now part of the Hawai‘i Constitution.  See Hawai‘i 

Constitution, Art. XII, §§ 1-3.  But in addition, many material changes to the 

program must be approved by Congress, pursuant to Section 4 of the Hawai‘i 

Admission Act, Pub. L. No. 86-3, 73 Stat. 4 (1959).  None of these things will 

occur just by Na‘i Aupuni holding its election. 

 Therefore, Plaintiffs, like any other citizens, can indeed have their say on 

this matter through the President's supervisory authority over DOI, through 

comments directly submitted to DOI during the regulatory process, and through 

their elected officials such as members of Congress, Hawai‘i state legislators, the 

President, and the Governor of Hawai‘i.  Plaintiffs’ exclusion from a process that 

may (but not necessarily will) lead to the formation of a Native Hawaiian entity 

does not harm them; they have the same opportunity as all United States and State 

of Hawai‘i citizens to influence their governments on whether those governments 

should recognize a Native Hawaiian entity. 
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III. The Balance of the Harms Tips in Favor of the Defendants. 

In contrast to the lack of harm that Plaintiffs will experience, the State and 

NHRC would be severely harmed by an injunction because Act 195 reflects the 

State’s interest in “facilitat[ing] [Native Hawaiian] self-governance.” Haw. Rev. 

Stat. § 10H-2.  To be sure, the State's interest is in facilitating private self-

determination independently achieved by Native Hawaiians.  However, that State 

interest would be harmed by an injunction interfering with Na‘i Aupuni’s election.  

And that harm would be irreparable, because even if the injunction were later 

overturned, the loss of self-governance in the interval would be irreparable.  Prairie 

Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250-51 (10th Cir. 2001) 

(“prospect of significant interference with [tribal] self-government” is “irreparable 

injury”). 

Indeed, the potential harm to Native Hawaiians (and to the State’s interest in 

facilitating their private efforts at self-determination) has increased since Judge 

Seabright denied Plaintiffs’ Motion for Preliminary Injunction.  Plaintiffs have 

apparently given up on blocking the election itself and are now seeking to enjoin 

the counting of the completed election ballots.  Clearly, such an injunction would 

be severely disruptive and potentially wasteful of the time and resources of the 

organizers of the election (Na‘i Aupuni).   But now that the injunction would be 

coming so late – after voting has begun – it will also be harmful to Native 
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Hawaiian voters and delegate candidates, who will have spent their time and effort 

participating in Na‘i Aupuni’s process.  

IV. The Public Interest Lies in Denying an Injunction Pending Appeal. 

 The public interest, reflected in state laws such as Act 195, would similarly 

be harmed.  See Prairie Band, 253 F.3d at 1253 (“tribal self-government” is 

“matter of public interest”).  Native Hawaiians, who make up a large segment of 

the public, would be harmed by their loss of potential self-governance.  And the 

entire public, which elected the legislators who passed Act 195, has an interest in 

the law being carried out.  See Golden Gate Restaurant Ass’n v. City & County of 

San Francisco, 512 F.3d 1112, 1127 (9th Cir. 2008). 

CONCLUSION 

Plaintiffs’ Motion should be denied. 

 DATED:  Honolulu, Hawaii, November 9, 2015. 
 
 

        s/   Donna H. Kalama   
 DONNA H. KALAMA 
 GIRARD D. LAU 
 ROBERT T. NAKATSUJI 
 Deputy Attorneys General 
 
 Attorneys for State Defendants-Appellees
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