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(1) 

INTRODUCTION  

In the pending motion, as in the underlying appeal, appellants are 

seeking to halt the private political activity of a group of Native Hawaiians to 

decide how and whether to move forward with forming a potentially self-

governing entity.  The remarkable relief appellants now appear to seek—

which differs from the relief sought below—is to enjoin the private non-profit 

organization (Na‘i Aupuni) that is organizing the Native Hawaiian effort 

from counting ballots that are already being cast in an election it is holding 

to select delegates to a contemplated private convention.  Ballots were 

delivered to voters on November 1; voters have begun casting their votes; 

and the results will be released on December 1. 

As was true when appellants moved for a preliminary injunction in the 

district court—the denial of which is the subject of the underlying appeal—

appellants fail to satisfy any of the required elements to enjoin this ongoing 

political activity.  First and foremost, appellants cannot demonstrate a 

likelihood of success on appeal.  The district court correctly held that the 

Fourteenth and Fifteenth Amendments simply are not implicated because 

Na‘i Aupuni is conducting not a state election, but rather a private election 

among almost 100,000 Native Hawaiians.  The voters will not elect any public 

officials or decide any question of state law.  Rather, the election simply 

affords Native Hawaiians an opportunity to select delegates to attend a 
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privately run convention at which they will discuss the merits of reorganizing 

a self-governing entity, which then would need separately to seek recognition 

from the federal or state government. 

 Further, even if appellants could show a likelihood of success on the 

merits, they fail to satisfy the other requirements for injunctive relief.  In 

particular, appellants have not shown either that the balance of equities tips 

sharply in their favor or that the public interest will be served by an 

injunction that would prevent private citizens from counting ballots in an 

election that they have organized for their own politically expressive 

purposes.  Because appellants satisfy none of the requirements for an 

injunction pending appeal, their motion should be denied. 

STATEMENT 

1. Native Hawaiians are the descendants of the indigenous people 

who founded the sovereign Hawaiian nation.  In 1893, a group of non-

Hawaiians, aided by the United States military, overthrew the Hawaiian 

Kingdom.  See Joint Resolution to Acknowledge the 100th Anniversary of the 

January 17, 1893, Overthrow of the Kingdom of Hawaii, Pub. L. No. 103-150, 

107 Stat. 1510 (1993).  In 1898, the United States annexed Hawaii and 

required Hawaii to cede all former Crown, government, and public lands to 

the United States.  See Joint Resolution to Provide for Annexing the 

Hawaiian Islands to the United States, Res. 55, 30 Stat. 750 (1898). 
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When Hawaii was admitted to the Union, the United States conferred 

on the State a portion of the federal government’s trust responsibility to Na-

tive Hawaiians and required the State to administer in trust 1.2 million acres 

of the ceded lands for purposes that included “the betterment of the condi-

tions” of Native Hawaiians.  Act to Provide for the Admission of the State of 

Hawaii into the Union, Pub. L. No. 86-3, 73 Stat. 4, 6 (1959); see 20 U.S.C. 

§ 7512(12)(C).  In 1978, Hawaii established the Office of Hawaiian Affairs 

(OHA) to manage revenue from those lands and to advocate for Native Ha-

waiians.  Congress has continuously reaffirmed the special status of Native 

Hawaiians by enacting over 150 statutes that provide them benefits.  See, 

e.g., 42 U.S.C. §§ 11701-11714. 

For more than two decades, the federal and state governments have 

supported Native Hawaiians’ efforts to reorganize a self-governing entity.  In 

1999, the federal government issued a report recommending that “the Native 

Hawaiian people should have self-determination over their own affairs.”  De-

partment of the Interior & Department of Justice, From Mauka to Makai: 

The River of Justice Must Flow Freely 4 (2000).  Capping off that effort, the 

Department of the Interior recently proposed a rule setting out a process for 

reestablishing a formal government-to-government relationship.  Ex. T.1 

                                                 
1 All lettered exhibits refer to the exhibits to appellants’ motion and all 

numbered exhibits refer to the exhibits attached to this opposition. 
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In 2011, in an effort to assist Native Hawaiians’ efforts to reorganize a 

self-governing entity, the Hawaii Legislature passed Act 195.  See 2011 Haw. 

Sess. Laws Act 195 (S.B. 1520), codified at Haw. Rev. Stat. §§ 10H to 10H-9.  

Act 195 established a Roll Commission, whose sole responsibility is to “[p]re-

par[e] and maintain[] a roll of qualified Native Hawaiians” and to “[c]ertify[] 

that the individuals on the roll  .   .   .  meet the definition of qualified Native 

Hawaiians.”  Haw. Rev. Stat. § 10H-3(a).  The Roll Commission began ac-

cepting registrations in July 2012.  Ex. R, ¶ 34. 

 Critically, the Roll created under Act 195 is not a list of voters eligible 

to vote in any state election; it is simply a list of qualified Native Hawaiians.  

Act 195 does not mandate that any particular election (whether public or pri-

vate) be conducted.  The Act itself confirms that the Roll is instead “intended 

to facilitate the process under which qualified Native Hawaiians may inde-

pendently commence the organization of a convention of qualified Native 

Hawaiians, established for the purpose of organizing themselves.”  Haw. 

Rev. Stat. § 10H-5 (emphasis added). 

2. Na‘i Aupuni is a non-profit corporation that supports Native 

Hawaiian self-determination.  Ex. L, ¶ 6.  Na‘i Aupuni requested and re-

ceived a grant of trust funds from OHA to facilitate an election of delegates 

for a Native Hawaiian constitutional convention.  Id. ¶ 14.  The grant agree-

ment explicitly provides that Na‘i Aupuni “will not be directly or indirectly 
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controlled or affected by OHA” and that it “has no obligation to consult with 

OHA” regarding any of its decisions.  Ibid.; Ex. P, ¶ 3. 

The election of delegates is currently ongoing:  Na‘i Aupuni mailed out 

ballots on November 1, and the election closes on November 30.  Mot. 1.  To 

decide who could vote in its election, Na‘i Aupuni availed itself of the list of 

Native Hawaiians prepared by the Roll Commission.  Ex. L, ¶ 18; Ex. S, at 

46-47.  After the election has closed, Na‘i Aupuni plans to support a conven-

tion at which the elected delegates will decide whether or not to proceed with 

forming a self-governing entity; if the delegates decide to proceed, Na‘i 

Aupuni plans to conduct a referendum on whether any constitution should be 

ratified.  Ex. L, ¶ 32.  Notably, any resulting Native Hawaiian self-governing 

entity would have no official legal status unless it were recognized by the 

federal or state government. 

3. On August 13, 2015, appellants brought suit in the United States 

District Court for the District of Hawaii against the State of Hawaii; officers 

and commissioners of the Roll Commission; officers and trustees of OHA; 

Na‘i Aupuni; and the Akamai Foundation.  As is relevant here, the complaint 

alleges that appellees have denied appellants the right to vote in violation of 

the Fourteenth and Fifteenth Amendments of the Constitution.  Ex. R. 

 More than two weeks after filing the complaint, appellants filed a mo-

tion for a preliminary injunction, requesting an order preventing appellees 
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“from undertaking certain voter registration activities and from calling or 

holding racially-exclusive elections for Native Hawaiians.”  Ex. 1, at 4 (inter-

nal quotation marks omitted).  Appellants did not seek expedition of that mo-

tion.  The district court heard argument on the motion on October 20, at 

which time it also heard testimony from three witnesses.  Ex. S. 

4. The district court denied appellants’ motion for a preliminary 

injunction on October 23, and issued a 64-page written order on October 29. 

Ex. B; Ex. 1.  The court determined that appellants had failed to satisfy any 

of the four requirements for a preliminary injunction set forth in Winter v. 

Natural Resources Defense Council, Inc., 555 U.S. 7 (2008).  Ex. 1.  To begin 

with, the court determined that appellants had failed to demonstrate a 

likelihood of success on any of their claims.  Id. at 36-59.  The court explained 

that the Fifteenth Amendment is not implicated because “[n]o public official 

will be elected or nominated” and “no matters of federal, state, or local law 

will be determined” as a result of the election.  Id. at 37.  As to the Four-

teenth Amendment, the court held that there was no state action because 

Na‘i Aupuni “is acting completely independently” of the State.  Id. at 43. 

The district court also determined that appellants had failed to satisfy 

the other three requirements for a preliminary injunction.  Ex. 1, at 59-61.  

As to irreparable harm, the court determined that “the harm from being 

deprived of participation in Na‘i Aupuni’s election and convention is 
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speculative.”  Id. at 60.  As to the balancing of the equities, the court noted 

that appellants “have no right to participate in a private election,” whereas 

“enjoining a private election process that has already begun  .   .   .  would 

disrupt Native Hawaiian efforts to organize.”  Id. at 61.  And as to the public 

interest, the court explained that “granting an injunction now would 

potentially affect approximately 100,000 people  .   .   .  who might want to 

participate in a process of self-determination.”  Id. 

5. On October 26, appellants appealed to this Court from the 

district court’s order denying their motion for a preliminary injunction.  On 

October 29, appellants filed the instant urgent motion seeking an injunction 

pending appeal.  Appellants base the motion entirely on their Fourteenth and 

Fifteenth Amendment claims.  See Mot. 10.  While appellants do not state the 

specific relief they seek, it appears they now seek an order enjoining Na‘i 

Aupuni not from continuing to conduct the election (which is ongoing), but 

rather from counting the ballots once the election is complete.  See Mot. 1, 20. 

 ARGUMENT  

In determining whether to issue an injunction pending appeal, this 

Court applies the same legal standard employed by the district court in 

considering appellants’ motion for a preliminary injunction.  See, e.g., Tribal 

Village of Akutan v. Hodel, 859 F.2d 662, 663 (9th Cir. 1988).  “A plaintiff 

seeking a preliminary injunction must establish that he is likely to succeed on 
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the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.”  Winter, 555 U.S. at 20.  In conducting 

that analysis, this Court “owe[s] deference” to the district court’s factual 

findings.  Purcell v. Gonzalez, 549 U.S. 1, 5 (2006) (per curiam).  Here, the 

district court correctly determined that appellants satisfy none of the four 

requirements.  And because voting is now underway, the balance of equities 

tips even more heavily against appellants now than at the time of the district 

court’s ruling.  The motion for an injunction pending appeal should be denied. 

A. Appellants Are Unlikely To Succeed On The Merits 

Appellants contend that the ongoing Na‘i Aupuni election violates their 

rights under the Fourteenth and Fifteenth Amendments.  As the district 

court determined, appellants’ arguments on this point are meritless. 

1.  The Fifteenth Amendment simply does not apply to the ongoing 

Na‘i Aupuni election because it is “a private election[] and not a State elec-

tion.”  Ex. 1, at 36.  The Fifteenth Amendment only precludes “discrimi-

nat[ion] against  .   .   .  voters in elections to determine public governmental 

policies or to select public officials, national, state, or local.”  Terry v. Adams, 

345 U.S. 461, 467 (1953); cf. Davis v. Guam, 785 F.3d 1311, 1319 (9th Cir. 

2015) (N.R. Smith, J., dissenting). 

Appellants ignore this issue entirely, focusing only on whether Na‘i 
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Aupuni qualifies as a state actor.  But whether the Fifteenth Amendment ap-

plies at all is a separate and dispositive question.  That it does not apply is 

made evident by comparing the elections at issue here with the ones in Terry, 

supra, and Rice v. Cayetano, 528 U.S. 495 (2000).  The election in Terry was 

a primary for public officials, which the Supreme Court held was subject to 

the Fifteenth Amendment because it would effectively select “who shall rule 

and govern in the county.”  345 U.S. at 469.  Likewise, in Rice, the Supreme 

Court held that the Fifteenth Amendment applied to elections for OHA trus-

tee because those elections were an “affair of the State of Hawaii” and would 

select officeholders “responsible for the administration of state laws and ob-

ligations.”  528 U.S. at 520. 

In contrast, the ongoing Na‘i Aupuni election is not an affair of the 

State.  Na‘i Aupuni is not a state agency, and it is not responsible for the ad-

ministration of state laws and obligations.  As the district court correctly not-

ed, “[n]o public official will be elected or nominated; no matters of federal 

state, or local law will be determined.”  Ex. 1, at 37.  Further, as the district 

court also noted, any convention that results from the Na‘i Aupuni process 

will not and cannot determine any matters of law.  Id. at 38.  The Na‘i Aupuni 

election is not being conducted pursuant to Hawaii’s election laws, nor is it 

being conducted or regulated by the Hawaii Office of Elections.  Id. at 37.  

And the Na‘i Aupuni election “is not a public election based on Act 195 itself,” 
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because Act 195 does not mandate any election.  Id. at 40-41.  The ongoing 

Na‘i Aupuni election is thus “fundamentally different” from the elections at 

issue in Terry and Rice.  Id. at 36-41. 

Instead, as the district court found, the only decision being made in the 

ongoing Na‘i Aupuni election is the selection of delegates to a private conven-

tion.  See Ex. 1, at 38.  Appellants do not contend, nor could they, that the 

delegates are public officials.  While the convention may recommend a consti-

tution for a Native Hawaiian entity, any such constitution will have no legal 

authority, and further steps to obtain recognition would be needed before 

any government law or policy is decided.  See id. at 38-39.  In short, there is 

no valid basis for concluding that the Fifteenth Amendment applies to the 

private election at issue here. 

2. As to both their Fourteenth and Fifteenth Amendment claims, 

appellants have failed to demonstrate a likelihood of success because they 

have not established that Na‘i Aupuni is engaged in state action.  Appellants 

rely on the “public function” and the “joint action” state-action tests.  See 

Mot. 12-18.  As the district court correctly held, the ongoing Na‘i Aupuni 

election does not qualify as state action under either test. 

a. ‘Public function’ test. — First, the holding of an election by a 

private entity is not a “public function”:  that is, a function which is “tradi-

tionally the exclusive prerogative of the State.”  Rendell-Baker v. Kohn, 457 
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U.S. 830, 842 (1982) (citation omitted).  Appellants rely on a general state-

ment from Flagg Brothers, Inc. v. Brooks, 436 U.S. 149 (1978), to suggest 

that anything called an “election” is a public function.  Mot. 12-13.  As the 

Court subsequently explained in Flagg Brothers, however, the “public func-

tion” theory of state action “encompasses only state-regulated elections or 

elections conducted by organizations which in practice produce ‘the uncon-

tested choice of public officials.’ ”  436 U.S. at 158; Ex. 1, at 42.  Here, as dis-

cussed above, the election will not result in the selection of public officials or 

the determination of state laws or policy.  See pp. 8-10, supra. 

Appellants’ reliance on Davis, supra, is seriously misplaced.  See Mot. 

13-14.  To state the obvious, the only issue in Davis was whether the plain-

tiffs had standing, and this Court explicitly refused to address the merits be-

cause “standing doesn’t depend on the merits of the plaintiff’s contention that 

particular conduct is illegal.”  785 F.3d at 1316 (alteration and internal quota-

tion marks omitted).  In any event, the facts of Davis are distinguishable, be-

cause the vote at issue was being run by the government of Guam, not by a 

private and autonomous non-profit.  See id. at 1313. 

Appellants argue that the question of Native Hawaiian sovereignty is a 

“consequential” public matter on which they wish to comment and that the 

election “could affect the legal, social, and financial relationships of huge 

numbers of Americans.”  Mot. 14.  As the district court noted, however, mere 
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“importance” is not the test.  Ex. S, at 126.  If it were, the result would be to 

impose constitutional constraints on all manner of elections by private inter-

est groups, simply because such an election could result in the interest group 

taking a position on an important public matter.  See Terry, 345 U.S. at 482 

(Clark, J., concurring).  And appellants offer no support or explanation for 

how the election will affect huge numbers of Americans—nor could they, 

since their assertion is flatly contradicted by the district court’s factual find-

ings that the election “will not result, by itself, in any change in federal or 

state laws or obligations.”  Ex. 1, at 38. 

b. ‘Joint action’ test. — Appellants fare no better under the “joint 

action” test.  “[J]oint action exists when the state has so far insinuated itself 

into a position of interdependence with the private entity that it must be rec-

ognized as a joint participant in the challenged activity.”  Tsao v. Desert Pal-

ace, Inc., 698 F.3d 1128, 1140 (9th Cir. 2012) (alteration and internal quota-

tion marks omitted).  The district court correctly found that no such “inter-

dependence” is present here. 

Appellants repeatedly assert that the Na‘i Aupuni election is somehow 

subject to the control of the State of Hawaii through Act 195.  See Mot. 16-17.  

But Act 195 does not direct that any election take place at all, much less di-

rect that an organization holding such an election must use the Roll estab-

lished by Act 195.  Ex. 1, at 40-41, 45.  Na‘i Aupuni’s president, Dr. Asam, 
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was explicit in his testimony—which the district court credited—that Na‘i 

Aupuni voluntarily chose to make use of the Roll created pursuant to Act 

195 and that it does not view its actions as controlled by Act 195.  Id. at 18-19. 

Appellants also rely on OHA’s grant of funds to Na‘i Aupuni.  See Mot. 

16-17.  At the hearing below, however, appellants acknowledged that public 

funding is a “red herring”—an admission the district court called “well-

taken” in light of case law making clear that public funding does not create 

state action.  Ex. 1, at 43 (collecting cases).  Moreover, appellants are flatly 

wrong that OHA dictated that Na‘i Aupuni engage in a “race-based” election.  

Mot. 17.  While it is true that Na‘i Aupuni voluntarily chose to make use of 

the Roll and that the subsequently executed grant agreement with OHA con-

templates the same, the grant agreement also gave Na‘i Aupuni the right to 

include in its election additional voters and specifically provided that OHA 

would not control Na‘i Aupuni’s decisions.  Ex. P, ¶ 3; Ex. 1, at 18.  Appel-

lants cite no support for their implicit argument that state action exists simp-

ly because Na‘i Aupuni and OHA may share a common desire for Native 

Hawaiians to be able to organize.  To the contrary, “mere approval or acqui-

escence of the State” does not make private conduct state action.  American 

Manufacturers Mutual Ins. Co. v. Sullivan, 526 U.S. 40, 52 (1999).  Nor does 

the existence of a contractual relationship between OHA and Na‘i Aupuni 

give rise to joint action.  See Rendell-Baker, 457 U.S. at 840-841. 
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Instead, for purposes of the “joint action” test, the relevant question is 

whether OHA (or another state actor) has “insinuated” itself into the affairs 

of Na‘i Aupuni.  Tsao, 698 F.3d at 1140.  Appellants characterize Na‘i 

Aupuni’s independence as a “sham,” Mot. 17, but the district court soundly 

rejected that insinuation based on the “credible” testimony of Dr. Asam and 

the “autonomy clause” in the grant agreement.  The district court concluded 

that “[a]ll the evidence suggests that OHA has no control over Na[‘]i 

Aupuni[] and that Na[‘]i Aupuni is acting completely independently.”  Ex. 1, 

at 43.  Appellants have not demonstrated that those findings are clearly er-

roneous. 

c. Countervailing considerations. — Finally on this point, appel-

lants completely ignore two significant countervailing reasons the district 

court identified against finding state action.  See Ex. 1, at 45-47.  First, Na‘i 

Aupuni is engaged in a process to promote the self-determination of the Na-

tive Hawaiian population, an inherently exclusionary process.  If such organ-

izing is deemed to be state action that must comply with the Fourteenth 

Amendment, it would be virtually impossible for Native Hawaiians ever to 

engage in self-determination, because identifying the “collective voice 

amongst Native Hawaiians  .   .   .  is not possible without limiting such self-

governance discussions to Native Hawaiians themselves.”  Id. at 54-55. 

Second, Na‘i Aupuni and Native Hawaiians are attempting to engage in 
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public speech and expressive association on the issue of Native Hawaiian 

sovereignty—activities that are protected by the First Amendment.  This 

Court has held that, when a private party is engaging in “an exercise of its 

lawful First Amendment right,” it constitutes a “countervailing reason 

against attributing” the entity’s activity to the State.  Single Moms, Inc. v. 

Montana Power Co., 331 F.3d 743, 748 (9th Cir. 2003).  The risk of chilling 

expressive association is a “significant countervailing reason” against finding 

state action.  Id. at 749.  Because appellants cannot establish that Na‘i 

Aupuni is engaged in state action, they have failed to demonstrate a likeli-

hood of success on the merits.2 

B. Appellants Are Unlikely To Suffer Irreparable Harm 

Despite the extraordinary nature of the relief appellants seek in this 

case, they offer little beyond conclusory assertions that the equitable factors 

are satisfied.  To the contrary, those factors weigh heavily against an injunc-

tion pending appeal.  To begin with, appellants have failed to show that “ir-

reparable injury is likely in the absence of an injunction.”  Winter, 555 U.S. 

at 22.  Appellants’ only assertion of harm is that they are unable to partici-

                                                 
2 In the event that the Court were to conclude that Na‘i Aupuni’s conduct 

is properly considered state action, appellants’ Fourteenth Amendment 
claims would still fail under Morton v. Mancari, 417 U.S. 535 (1974).  At a 
minimum, as the State appellees argue in their brief, appellants cannot meet 
their burden of establishing a likelihood of success on the merits of those 
claims, because it is debatable whether Mancari applies. 
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pate in Na‘i Aupuni’s election.  See Mot. 19.  As the district court correctly 

observed, this assertion of harm is “speculative,” Ex. 1, at 60, which is insuf-

ficient to justify a preliminary injunction.  See Winter, 555 U.S. at 22.  In-

deed, the election does not itself lead to any “public change,” and appellants 

remain free to express their views on the underlying issues in all the normal 

ways.  See p. 19, infra. 

 As an attempted shortcut, appellants repeat their generic assertion 

that “[a]n alleged constitutional infringement will often alone constitute ir-

reparable harm.”  Mot. 20.  While some alleged constitutional violations can 

give rise to irreparable harm, they do not do so automatically.  Indeed, in the 

sole case cited by appellants, Goldie’s Bookstore, Inc. v. Superior Court of 

California, 739 F.2d 466 (1984), this Court denied a preliminary injunction, 

based in part on plaintiff’s “failure to prove irreparable injury” despite an al-

leged constitutional violation.  Id. at 472.  Of particular relevance here, courts 

routinely require evidence of concrete harm in cases implicating equal pro-

tection.  See, e.g., Arizona Dream Act Coalition v. Brewer, 757 F.3d 1053, 

1068 (9th Cir. 2014).  Appellants have identified no such evidence, and the 

district court properly rejected their argument.  Ex. 1, at 59-60. 

C. The Balance Of Equities Does Not Favor Appellants 

Appellants bear the burden of showing that they will suffer hardships 

that “outweigh[]” the appellees’ interest in having the election “go forward as 
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planned.”  Southwest Voter Registration Education Project v. Shelley, 344 

F.3d 914, 920 (9th Cir. 2003) (en banc).  Appellants failed to meet this burden 

below, with the district court expressly finding that “enjoining a private elec-

tion process that has already begun  .   .   .  would disrupt Native Hawaiian 

efforts to organize.”  Ex. 1, at 61.  The balance tips even more sharply 

against appellants now that Na‘i Aupuni’s election has begun. 

 Ballots in the Na‘i Aupuni election have now been distributed to almost 

100,000 registered voters, and voting began on November 1.  A number of 

ballots have been returned, and more are being returned by the day.  Na‘i 

Aupuni Opp., Asam Decl. ¶ 5.  An injunction at this late date—even if it were 

confined to the counting of the ballots—would sow confusion among voters 

who have not yet voted, and it would also threaten the viability of any subse-

quent election.  Cf. Gonzalez, 549 U.S. at 4-5 (noting that “[c]ourt orders af-

fecting elections  .   .   .  can themselves result in voter confusion and conse-

quent incentive to remain away from the polls,” particularly “[a]s an election 

draws closer”).  Unsurprisingly, appellants cite no authority supporting the 

remedy they seek:  enjoining an election that is already under way.  To the 

contrary, while “[i]nterference with impending elections is extraordinary,  

.   .   .  interference with an election after voting has begun is unprecedented.”  

Southwest Voter Registration Education Project, 344 F.3d at 919. 

 Such a remedy would be especially unprecedented here, because an in-
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junction pending appeal would irreparably injure appellees.  The district 

court correctly recognized that preventing Na‘i Aupuni from formulating its 

position on the public issue of Native Hawaiian sovereignty and choosing 

with whom to associate in that process would violate core First Amendment 

rights.  See Ex. 1, at 46-47 & n.9.  Appellants have not shown a hardship suf-

ficiently compelling to “outweigh[]” the infringement of appellees’ constitu-

tional rights during the pendency of the injunction.  See Southwest Voter 

Registration Education Project, 344 F.3d at 920. 

 Moreover, appellants’ own delay and lack of urgency are entirely re-

sponsible for the posture and timing of this proceeding.  Some six months be-

fore they filed this lawsuit, appellants knew that an election was set to occur.  

See Ex. 2, at 5.  Not only did they delay in filing suit, but after filing their 

complaint on August 13, appellants waited more than two weeks to seek a 

preliminary injunction.  They did not request an expedited hearing before 

the district court, resulting in an October 20 hearing date.  After the district 

court’s prompt ruling on their motion for a preliminary injunction on October 

23, appellants waited until October 29—one business day before the start of 

the election—to file this motion, rendering it impossible for this Court to act 

on their request for injunctive relief before voting commenced.  Appellants’ 

delays “impl[y] a lack of urgency and irreparable harm.”  Oakland Tribune, 

Inc. v. Chronicle Publishing Co., 762 F.2d 1374, 1377 (9th Cir. 1985).   
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 On the other side of the scale, appellants asserted no hardship aside 

from the bare allegation that their constitutional rights are infringed.  As the 

district court explained, however, this election is a “private convention, 

among a community of indigenous people for purposes of exploring self-

determination,” which will not determine any legal rights.  Ex. 1, at 38.  

“[M]uch more will need to happen under any scenario before this election 

leads to any public change at all.”  Id. at 40.  Appellants have all the normal 

pathways available to them to express their views through the political 

process as to what if any “public change” should occur.  There is simply no 

cognizable “hardship” from not being invited to participate in the activities of 

a private non-profit organization formed to allow Native Hawaiians to 

organize and express themselves. 

D. The Public Interest Would Not Be Served By An Injunction 

The final factor similarly weighs against injunctive relief.  “[C]ourts 

should pay particular regard for the public consequences in employing the 

extraordinary remedy of injunction.”  Stormans, Inc. v. Selecky, 586 F.3d 

1109, 1139 (9th Cir. 2009) (ellipsis and citation omitted).  Where an appellant 

seeks an injunction “which will adversely affect a public interest,” a court 

may withhold relief “though the postponement may be burdensome to the 

plaintiff.”  Weinberger v. Romero-Barcelo, 456 U.S. 305, 312-313 (1982) (cita-

tion omitted). 
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 The district court correctly found that appellants “have not 

demonstrated that the public interest would be served by a preliminary 

injunction.”  Ex. 1, at 61.  Granting the injunction appellants seek would 

reach far beyond the parties in this case, affecting almost 100,000 Native 

Hawaiians who may wish to participate in the process of determining how to 

organize themselves and whether to seek recognition as a sovereign entity.  

See id.  Protecting the right of Native Hawaiians to organize themselves and 

engage in expressive political activity is clearly in the wider public interest.  

Further, where, as here, the State Legislature has recognized the 

importance of this very process on an issue of distinct and unique local 

importance, see Haw. Rev. Stat. §§ 10H-2, 10H-5, the public interest militates 

strongly against an injunction by a federal court.  See Stormans, 586 F.3d at 

1140; Golden Gate Restaurant Association v. City & County of San 

Francisco, 512 F.3d 1112, 1127 (9th Cir. 2008). 

 In short, appellants do nothing to demonstrate that the equities 

support the entry of an injunction pending appeal.  For that reason, and 

because they are unlikely to succeed on the merits of their underlying appeal, 

their motion should be denied. 

CONCLUSION 

 Appellants’ motion for an injunction pending appeal should be denied. 
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